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Nghi gitra gio/Break time

10:15-11:15

Tham Iudn (Tiép tuc)/Co-report (Cont)
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Chuyén Ms. Vu Quynh Le — Deputy Director General at Public Procurement
gia Agency - Ministry of Planning and Investment (MPI)
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A. Khung phap 1y vé PPP
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1. Khung phap ly vé PPP

LUAT PPP
(C6 hiéu luc tir

01/01/2021)

Nghi dinh sb Nghi dinh s6
1 dl
s 35/2021/ND-CP i dinh sé
28/2021/ND-CP Nghi dinh so
(c6 higu Iy tir 29/3/2021) quy 69/2019/ND-CP (quy
(c6 hiéu luc tir dinh chi tiét huong dan thi dinh vé thanh toan du
26/3/2021) hénh ludt déu tu theo phuong anBT)
thire doi tac cong tu

Thong tu 09/2021/TT-
BKHDT Huéng dan
lwa chon nha dau tu

Théng tu 08/2021/TT- o
BTC Huong din si Hudng dan clia
cac B, nganh

dung khoan thu chi
trong quatrinh lya
chon nha dau tu

thyc hién du &n dau tu

theo phuong thirc dbi

téc cong tu dy &n dau
tur c6 sir dung dt

vé miu hop
dong

2. Linh vuc dau tw PPP (Khoan 1 Piéu 4 Luat PPP)

Giao thong
van tai

Thuy lgi, cung cép nudc
sach, thodt nudc va xu ly
chat thai

Y té,
gido duc - dao tao

Ha tang céng nghé
thong tin




3. Quy mé dau tw PPP (Khoin 2 Piéu 4 Luit PPP)

QUY MO DAL TU
& _

Tai thiéu 100 ty
D3i véi dy an & dia ban c6
diéu kién kinh té - xa hoi
kho khan, dac biét kho
khan trong linh vucy té,
gido duc - dao tao.

T6i thiéu 200 ty

* Buong bo
Giao théng « Puong sit
VYIRS © Duong thily noi dia
1500ty | ESERERES
» Hang khéng

4. Cac loai hop dong dv an PPP (Diéu 45)

(Luat PPP — Diéu 45)

BOO O&M

Hop d(‘ﬁng hén hop:
Dirng trién khai Dw 4n BT méi
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5. Noi dung co ban hop dong du 4n PPP

Phu luc VI Nghi dinh 35/CP hwéng din lip miu hop dong
du an PPP

Céc Bo, nganh ban hanh huéng dan vé hop dong trong linh
vuc cua minh phu tréch

6. Cau truc hop dong du an PPP

Nhom hgp dong thu phi true Nhém hgp dong Nha nuée
thanh toén trén co sé chét
1 an phdm, dich

tiép tir nguwoi sir dung hoc to

Cong ty du an

Cong ty du an
(SPV/SPC)

. .
Chinh phu Nguoi str dung :— """ i{ Chinh phu
]

—————




B. M6 hinh BOT trong dw an

xay dung va van hanh duwong
cao toc

9
1. Céu tric hop dong dw &n BOT giao théng
[ CQCTQ/UBND
js]
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&
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cung cdp dich vu 2 3A
‘ B tt‘/r;ioim
dung |--====---- > ‘8 4
ung Chi tra phi d;hl@P du an
Nha thiu
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2. Cau truc hop dong dw &n BOT giao théng

«  Chu tric cua hop d(f)ng du an PPP ¢ nhiéu bén tham gia hop dong du &n
PPP: Co quan co tham quyén, nha dau tu, bén cho vay, ngudi st dung dich
vu.

+  Phrc tap do nhiéu bén tham giahop déng du & PPP, nhiéu théch thic:

> Mbi quan hé giira co quan ¢6 thaim quyén va nha dau tw, doanh nghiép du
an.

> Méi quan hé giita nha dau tu, doanh nghiép du an va bén cho vay

> Mbi quan hé giita nha dau tu, doanh nghiép du an va nguoi st dung dich
vu

> Mbi quan hé giita co quan co thim quyén va ngudi dan, ngudi st dung
dich vu

Hop ddng du 4n BOT giao théng cin 1am ré va hai hoa
dwge cac moi quan hé nay

1

C. Xay dung quy dinh phap luat
hién hanh vé phét trién mo hinh
BOT trong linh vie giao thong

29/06/2022



1. Pwong cao toec Bic — Nam

CHINA

e Lang Son — Ha Noi, 167Km

- 60 Km dang hoat dong: Ha Noi - Bac Giang,
BPuwdng vanh dai 3;

- 64Km dang xay dwng: Bac Giang - Lang Son;

- 43Km dang danh gia BCNCKT: Lang Son — Hiru
\_Nghi.

4 )

) . Téng chiéu dai:
Ha Noi — Ho Chi Minh, 1,622Km

2,109 km

- 123Km dang hoat dong: Phap Van - Cau Gie

(30Km), Cau Gie - Ninh Binh (50Km), Dau Giay -
Ho Chi Minh city (43Km);
- 127Km dang xay dwng: Da Nang - Quang Ngai.

THAILAND

- 1.372Km dang trong giai doan xay dwng

- J
4 Ho Chi Minh - Ca Mau, 320Km N
- 40Km dang van hanh : HCM - Trung Luong.
-106Km dang xay dwng: Ben Luc - Long Thanh
(55Km), Trung Luong - My Thuan (51Km);

- 24Km dang d4u thau: My Thuan - Can Tho.
-150Km gitta Can Tho — Ca Mau: NH1 and Quan
\ Lo - Phung Hiep.1 B

Source: PPP Department of MOT Viet Nam Database

13

2. Thiic day cac du an PPP trong linh vuc giao thong

Nghij dinh 35/2021/NP-CP (Piéu 93)

Céc bd, co quan ngang bo chiu tréch nhiém chi tri huéng dan chi tiét
céc ndi dung trong hoat dong dau tu theo phuong thirc PPP thudc
pham Vi quan |y cua bd, nganh minh

Chi thi 30/CT-TTq ciia Thii twéng Chinh phii yéu cau c&c B9, co
quan ngang bo chii tri hudng dan chi tiét cAc ndi dung trong hoat dong

dau tu theo phuwong thirc PPP thuéc pham vi quan |y cua bo, nganh
minh trong Quy Il nam 2022

B¢ Giao thong vén tii dang Dy thdo Thong tu hudng dan mot sé ndi
dung vé phuong phédp, tiéu chuan danh gidho so du thau lya chon nha
dau tu va Mau hgp dong du an BOT thudc linh vire giao thong van tai.

14
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3. Du thao Thong tw ctiia By Giao théng van tai

/

S

b4 cap nhat cac ndi dung

35/2021/ND-CPvaThéng
tu 09/2021/TT-BKHDT

\

mdi tai Nghi dinh

/

ﬁl 0i dung Mau hop déng\
du 4n BOT di dé cap dén
dac thu cia nganh, can
dugc tich hop v6i mot s6
ndi dung khéc (tiéu chuan,
chi s0 danh gia chat lugc
cong trinh, ap dung thu phi

khong dung, huy dong tin

\ dung;...) J

15

15

TRAN TRQNG
CAM ON!

Thong tin chi tiét vui 1ong lién hé

Van phong PPP (Cuc QLDT, Bo KH&DT)

Tel: 080 44681
Fax: 080 44323
Email: PPPoffice@mpi.gov.vn

Website: www.mpi.gov.vn

16
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THAM LUAN
Veé viée xdy dung Thong tu huéng din mot s6 ndi dung vé phwong phap, tiéu chuin
danh gia ho so dy thau Ira chon nha dau tu theo phwong thire dbi tic cong tw va miu

hop ddng xay dung - kinh doanh - chuyén giao thudc linh vuc giao thong van tai

Ong Lé Bdich Cuwong
Trueong phong Phap ché - Pdu thau,
Cuc Quan Iy Xay dung va Chat lwong Céng trinh giao théng,

Bo Giao thong van tai

Ngay 18 thang 6 nam 2020, Luat DPau tu theo phuong thirc d6i tac cong tu (sau
day xin goi tat 1a Luat PPP) d3 duoc Qudc hoi khoa 14 ban hanh va ¢ hiéu luc thi hanh
tir ngay 01 thang 01 nam 2021. Di véi mot sé ndi dung tai Luat PPP, Chinh phu di co
cac nghi dinh huéng din cu thé (Nghi dinh s 28/2021/ND-CP ngay 26 thang 3 nim
2021, Nghi dinh sé 35/2021/ND-CP ngay 29 thang 3 niam 2021). Thyc hién chi dao cua
Chinh phu duoc quy dinh tai Diéu 93 Nghi dinh sb 35/2021/ND-CP, B6 Giao thong van
tai d4 giao Cuc Quan 1y xay dung va Chit luong cong trinh giao théng (Cuc QLXD) chu
tri xay dung Dy thao Théng tu huéng dan mot sé ndi dung vé phuwong phép, tiéu chuin
danh gia hd so du thau lya chon nha dau tu va mau hop déng du 4n dau tu theo phuong
thirc d6i tac cong tu, loai hop ddéng xay dung - kinh doanh - chuyén giao (BOT) thudc
linh virc giao théng van tai (Dy thao Théng tu). Theo dé nghi ctia don vi chu tri hoi nghi
vachi dao cua lanh dao Cuc QLXD, t6i xin trinh bay so bd mot s6 noi dung chinh cua
Thong tu nhu sau:

1. Qua trinh xay dung du thao Thong tuw

Cuc QLXD d chii tri, phdi hop voi cac don vi xay dung Dy thao Thong tu va béo
c40 BO GTVT ¢0 cac vin ban xin ¥ kién cac don vi va bo, nganh lién quan (03 1an).

Déng thoi, Cuc da thuc hién cac thu tuc dang tai du thao Thong tu trén Céng thong
tin dién tir cia B GTVT va Cong thong tin dién tir Chinh phu.

Tiép thu ¥ kién gop ¥ cuia cac co quan, don vi vé du thao Thong tu, Cuc QLXD da
hoan thién Dy thao Thong tu va da trinh B trurong Bo Giao thong van tai ban hanh theo
quy dinh.

2. Noi dung va két cdu ciia dy thao Thong tw



a) Noi dung Thong tu: Thong tu huéng din 02 nodi dung chinh bao gdm phuong
phép, tiéu chuan danh gia hd so du thau lya chon nha dau tu va mau hop dong du an
BOT, cu thé nhu sau:

- Phuong phap, tiéu chuan danh gia hd so du thau: duoc xdy dung co ban bam
theo noi dung huéng dan tai Thong tur 09/2021/TT-BKHDT ngay 16/11/2021 ctia Bo
K& hoach va Pau tu va Nghi dinh s6 35/2021/ND-CP ngay 29/3/2021 cta Chinh phu,
tudn thu trinh ty cac cong viée trong qua trinh lira chon nha dau tu theo quy dinh cua
Luat PPP. Thong tu néu chi tiét viéc danh gia vé k¥ thudt va huéng dan chi tiét vé
phuong phéap va tiéu chuan danh gia vé tai chinh - thuong mai ctia Nha dau tu cin ct
cac dic diém chung cua ca 05 linh vuc thudc nganh GTVT.

- MAu hop dong dy an BOT: dugc xdy dung co ban bam Sét theo ndi dung quy
dinh tai Muc 2. Noi dung co ban cta hop dong du an thudc Phu luc VI Nghi dinh sb
35/2021/ND-CP ngay 29/3/2021 cua Chinh phu

No6i dung Mau hop dong duoc sip xép, hé thdng theo trinh ty thoi gian thyc hién
tur giai doan chuén bi dau tu, thuc hién diu tu va van hanh, khai thac cong trinh, hé théng
co sO ha t'?mg du 4n va theo nhoém ndi dung cong viéc du kién s& thuc hién nhu: giai
phong mit bang; thiét ké k¥ thuat, ban v& thi cong; lua chon nha thau; to chic, quan ly
thi cong; thanh, quyét toan; ban giao cong trinh; ... va cac tinh hudng c6 thé x4y ra trong
qué trinh thuc hién hop ddng nhu: huy dong vén cua nha dau tu; bat kha khang; giai
quyét tranh chap; phap luat diéu chinh; stra d6i hop dong, chdm durt hop dong trude thoi
han; thanh 1y hop dong; ...

b) Két cdu cta dy thao thong tu

Két cdu Dy thao Thong tu gdm 04 chuong ,14 diéu va 03 phu luc theo trinh ty
thuc hién cong tac lua chon nha dau tu va cong tac ky két hop dong, bao gom céac ndi
dung chinh nhu sau:

- Chuong I: Quy dinh chung (03 Piéu)

- Chuong IT: Phuong phap va tiéu chuan danh gia ho so du thau (04 Diéu)

- Chuong III: Mau hop dong du an (BOT) (04 Diéu)

- Chuong IV: T6 chuc thuc hién (03 Diéu)

- Phu luc (03 Phu luc).

Xin tran trong cam on cac dong chi lanh dao, quy vi dai biéu, khach quy da chiy

lang nghe./.



VI SAO PHUONG THU'C PPP TRONG LINH VU'C HA TANG GIAO
THONG PUONG BQ CHUA HAP DAN NHA PAU TU?

PGS. TS. Tran Chiing - Chii tich
Hiép héi cdc Nha ddu tw cong trinh giao théong dwong bé Viét Nam

Théang 6/2020, Qudc Hoi khoa 14 da thong qua Luat Pau tu theo phuong thic
dbi tac cong tu (PPP) vacd hiéu luc tir ngay 01-01-2021. Tuy vay, tir sau khi Luat
PPP ¢6 hiéu lyc, hinh nhu phuong thic nay khong du sirc hap din cac nha dau tu
(NDT) mac du, du dia cho huy dong nguon luc x& hoi tham gia dau tu cac dy an
cong cung Nha nudc con rat 16n. Qua theo ddi va tong két mot so du an dau tu
theo phuong thitc PPP trong vong 10 nam qua, t61 danh gia, cac cong trinh duoc
dau tu theo PPP di khic phuc dugc 3 “can bénh nan y” cua dau tu cong la: cham
tién do, doi von va chat luong ciing con nhitng nghi ngai. Phuong thirc dau tu
PPP da thuc sy mang lai hiéu qua nhu vy, nhung rat tiéc, tir 2016 toi nay, rat it
hop dong du 4n theo phuong thuc PPP dugc ky két. Vay vi ddu dan dén tinh trang
nay? Nhitng vuéng mac gi caa phuong thirc PPP thoi gian qua can duoc nhan
dang day du hon nham tim cach khoi thong nguén luc? Hiép hoi cac nha dau tu
cong trinh giao thong dudong bd Viét Nam (VARSI), da tiép can cac NPT nham
nhan dang rd thém cac vudng mac. Cac vudng mac chi yéu thudc vé thé ché, co
ché tai chinh, va ca nhirng khuyét tat cia céc du an BOT trude day khi nha nudc
chua giai quyét rét réo tao dinh kién trong xa hoi, 1am nan long cac nha dau tu
nhiét huyét. Nhan budi toa dam nay, thay mat cho Hiép hoi, tdi 1am rd thém mot
sb tré ngai chinh can sém duoc théo g& nham kich hoat céc hinh thac hop dong
dur &n ha tng giao thong duong bd theo phuong thirc d6i tc cong-tu (PPP) trong
thoi gian tai.

1. Bét binh ding giira nha nwéc va nha diu tu trong hop dong PPP

Ban chit cua phuong thirc ddi tic cong tu 1a nha nudc va cac nha dau tu tu
nhan cuing ky hop dong dé phan chialgi ich, rii ro cling nhu trach nhiém ciaa mdi
bén trong viéc xay dung cong trinh hay cung cip mét dich vu cong nao d6. Nhu
vay, hai chu thé nay 1a ddi tac binh dang theo phép luat dan su thong qua Hop
dong du an. Tuy vay, do Luat PPP khdng c6 diéu nao quy dinh rd vé quyén va
nghia vu ciahai chii thé ndy. Theo Luat PPP, “Co quan c¢6 thAm quyén” dugc quy
dinh tai khoan 1 Piéu 5 1aBo, UBND cip Tinh, co quan dugc Chinh phi, Thu
tudng Chinh pha thanh 1ap. Trong hé thdng hanh chinh quéc gia, cac co quan nay
1a cac co quan QLNN. Trong vi thé 1a co quan QLNN nhung khi xuét hién trong
vi thé “dbi tac” thi phuong thirc hoat dong vin mang dam du an cia co quan

Gng quyén, co quan quan ly dan dén su bat binh ding gitta co quan c6 thim
quyén va nha dau tu theo nguyen tic trong hop déng dan s (Hop dong Dy an
PPP). Co quan c¢6 tham quyén luén nghi minh 14 co quan nha nudc co quyén quan
1y va nha dau tu 1a d6i twong bi quan ly.



Tamthé caanhiéu co quan quan Iy nha nudc trong nén kinh té thi trudng dinh
huéng XHCN nhung van chua thoat ra hét dugc tAm thé quan ly thoi ky kinh té
bao cip, co ché “xin — cho”. Cac nha dau tu qua mét moi khi cac co quan nha
nuéc quan ly c&c du &n ndy véi vén tu nhin dau tu chiém 80% nhung duoc ddi
téc “soi” vao du thir nhu co ché quan 1y dau tu céng. Quy dinh phédp luat trong
dau tu theo phuong thirc dbi tac cong tu dat quan hé gitra Nha nude va nha dau
tu binh dang, hai hoa loi ich cac bén. Tuy nhién, trong khi co quan nha nudc yéu
cau nha dau tu phai thuc hién nhidu cam két, néu khdng thuc hién ding sé bi xir
Iy vi pham nhung & chiéu nguoc lai, co quan nha nuéc trong cac trudng hop
khong thuc hién dung cam két nhu cap vén cham, tu cat tram thu phi theo phuong
an tai chinh (PATC); khéng tang phi theo cam két; mé duong song hanh lam
giam luu luong; ra lénh déng tram hay ap dat diéu kién thu phi khdng dimng. ..,
lam anh huéng dén PATC caady an, gay thiét hai cho nha dau tu, ngan hang thi
khong co ché tai xu 1y. Hau qua dé lai 1a nha dau tw BOT nan chi, khéng hao
hirng tham gia cac du an BOT.

Viéc khong phan dinh tring va dung quyén, nghia vu cua hai chu thé nay
trong hoat ddng dau tu theo phuong thirc ddi tac cong tu nén khi danh gia vé két
qua cua viéc &p dung phuong thirc d6i tac cong tu thoi gian vira qua dang con
nhiéu khuyét tat, trong d6, su mat binh dang gitra “nha nudc va nha dau tu” 1a
nguyén nhan quan trong khdng hap dan cac NPT dan téi bau khéng khi am dam
clia mdi truong du tu con rat méi nay.

Vi vay, VARSI mong mudn hé théng van ban phép luat ssm nghién ciu, bo
sung cac quy dinh vé quyén va nghia vu cia hai chu thé ndy trong hoat dong xay
dung theo phuong thie ddi téc cong-tur va 1lam cin ctr xdy dung céc Hop dong
trén nham bao dam nguyén tic binh dang, tén trong quyén va loi ich hop phép
ctia cac bén tham gia Hop ddng du an theo ding ban chat caa phuong thirc PPP.

2. Chuwa c6 loi giai kha di cho bai toan ngan sach

Xac dinh vén tir Ngan sach Nha nuéc 1a khong thé du cho dau tu phat trién
co s& ha tang, dic biét dau tu xdy dung duong cao téc nén Chinh phi ciing da
x8y dung hé thong chinh sach va méi trudng thuan loi khuyén khich thanh phan
tu nhan tham gia vao cac du an dau tu két cau ha ting giao théng theo phuong
thirc PPP. Theo quy dinh tai Diéu 69 Luat PPP, ty & vbn tir ngan sach nha nudc
tham gia dir an PPP khong qua 50% TMBT cua dy an. Phan vén ndy bao gom
phan 16n 1a chi phi GPMB. Nha dau tu ¢dam nhan 50% TMPDT. Phan cia NDT sé&
dugc phan ra: vén CSH chiém tir 15%-20% TMBT phan con lai NDT phai ty huy
dong. Tir phan gop vén ndy, téi mudn néu ramot sd diém bat cap.

Thee nhdt 1aty 18 gop vén cua Nha nudc khdng ché khéng qua 50% mangudn
vén ndy chu yéu gianh cho bdi thuong giai phong mit bang dé thuc hién dy an
(bao gdm ca dat xay dyng duong, dat xdy tram nghi, ciy xiang) va mot phan kinh
phi dau tu xay dung tuyén duong. Do luat ban hanh chua thuc sy bam sat diéu



kién thyc té. Ty Ié vén nha nudc tham gia du an PPP duoc quy dinh “ctimg” nhu
vay thuc sy 1am cho nhiéu du &n cao téc di qua cac ving sdu, ving xa, diéu kién
diachat cong trinh, dia chat thiy van phtc tap va luu lugng xe thip 1akhéng kha
thi. Vi vy, viéc ndi bién do ti I& h tro ciia ngan sach nha nudc (co thé hon 50%)
th v&o tinh chit va dic thi cuating du an ciing 13 giai phdp can |am ngay nham
hap dan NDT dic biét cac du an & viing siu, ving xa, noi bién gidi hay vung
Pdng bang song Ciru Long. Déi voi nhirng di 4n ¢ ¥ nghia quan trong vé an
ninh quéc gia, bién gidi, bién dao, viing dan toc Nha nudc can co nhimng uvu dai
nhat dinh, cé sy tham gia nguén von dau tu tir NSNN nhu 13 vén “moi” dé hap
dan cac nha dau tu tu nhan tham gia. V6n moi do cé thé théng quaty 1é von dau
tu cong ting hd trg cho cac dir 4n ving siu, ving xa ma luu luong xe thap hoic
nha nudc dau tu vao cac hang muc cdng trinh c6 xuat dau tu 1én nhu cau, hAm
|6n va bang cac chinh séch khac hap dan thém nha dau tu.

Thir hai 1& vuéng mac vé nguon huy dong vén caa nha dau tu. Nguon vén
nha dau tu phai huy dong cia céc du an BOT thoi gian qua chi mic dinh tir kénh
tin dung cua cac Ngan hang thuong mai. Trong khi cac ngan hang thuong mai
déu khong man macho vay. O cac nudc phét trién manh phuong thirc dau tu PPP,
vén dau tu cho du &n két ciu ha tang thuong dén tir nhiéu ngudn, d6 13 vén moi
tir ngan sach nha nuéc, vén phét hanh tréi phiéu du an, vén cha so hiru cia doanh
nghiép vavon vay tir cac dinh ché tai chinh hoic quy dau tu phat trién duong cao
téc. Trong d6, quy dau tu phét trién duong cao tc dong vai tro rat quan trong.
Quy dau tu phat trién duong cao téc ¢ Viét Nam chua duoc hinh thanh, phuong
an phét hanh tréi phiéu du an c6 quy dinh trong Luat PPP nhung chua c6 huéng
dan trién khai nén khi ngan hang khéng cam két tin dung |& mic nhién, nha dau
tu hét co hoi. Bién hinh cua vudng mac ndy 1a su “that bai” cia 8 du &n cao téc
Bic Nam giai doan 1 (2017-2021) khi 5 du & khéng c6 ngan hang bao 1anh va 2
du &n phai kéo dai thoi gian ddm phan tin dung. Trong khi d6, mé hinh hop dong
hop téc kinh doanh (BCC) ctia cac nha dau tu tiém nang thu huong quyén loi
duoc hinh thanh do chinh con dudng cao tdc tao ngudn vén én dinh cho dy an 1a
mot thanh cong cua dy &n Cam Lam - Vinh Hao do nha dau tu Béo Ca tim toi 4p
dung, déng thoi mo rakénh huy dong von tiém ning cho céc du an BOT trong
tuong lai. Tuy vay, hinh thirc ndy phai dugc thuc hién thong qua co ché, chinh
séch ma ¢ do, cac dia phuong o vai tro rat quan trong.

Thee ba la can giai bai todn bai toan “nghich” gitta tra 18 vay va doanh thu
céc du &n BOT giao thong. Dy an PPP giao thong thudng ¢ vén dau tu 160, thoi
gian thu hdi von 1au. Nguon vén thu hdi theo phuong 4n tai chinh chu yéu dya
trén doanh thu tir phi giao théng. Nhitng nim dau doanh thu rat thip, khéng on
dinh. Sau mot thoi gian, doanh s méi ting dan do ting luu lugng xe, ting gia vé
theo 16 trinh. Trong khi d6, chi phi 12 vay ngan hang (chiém gian 30% TMBT)
nhitng ndm dau cao rdi giam dan theo cac nam. Viéc thuc hién chi phi 1ai vay nhu
trén theo quy dinh caa Bo Tai chinh (QP s 165/2022/QD-BTC) st dan dén két



qua hoat dong kinh doanh trong nhitng nim dau cia NPT 1a khoan 15 [on va vé
sau méi ¢ 1ai. bidu ndy 1a khdng phl hop véi ban cht va chuan muc tai chinh
qudc té. Trong khi d6, tai hop ddng du an dugc cac bén ky két da théng nhat phai
dam bao lgi nhuan hang nam theo ty sudt sinh 151 trong sudt vong doi caa du an
BOT. Thyc trang trén 1am cho nhiéu doanh nghiép BOT gip khé khin, c6 nguy
co pha san. Nhan thiy bat cap trén, Bo Tai chinh da tién hanh ldy y kién céc bo,
nganh tir nim 2018, nhung cho t¢i nay van chua c6 két qua.

Thi# fwr vé tham quyén cua nha dau tu dbi véi cac hang muc cong trinh phu
trg doc tuyén theo quy dinh tai Piéu 48 Luat Giao théng dudng bo lathudc quyén
ciia nha dau tu xay dung duong cao téc. Nhung trong thuc té khong nhu vay. O
phan [on céc dyu an cao téc, cac hang muc nay dugc giao cho dia phuong. Vi thé,
can sém co quy hoach day du mang ludi céc cong trinh phu tro ndy song hanh
quy hoach mang lugi duong cao téc. Pbi vaoi tram nghi va cdy xang, NPT ¢6
trach nhiém tu bo von dau tu xay dung va khai théc, khéng tinh vao tong mac
dau tu du an. Sau khi céc tuyén duong bo cao téc duge NPT trién khai xay dung
va hoan thanh, NDT sé truc tiép quan ly va thu phi. Toan bd ngudn thu duoc tir
khai théc tuyén dudng bo (thu phi, thu khac) duoc tap trung vao mot quy va duoc
st dung cho chi phi quan ly, bao tri tuyén dudng (nhu: duy tu, bao dudng, diéu
hanh...), st dung cho viéc nghién ciru va dau tu xay dung tuyén duong bo (gom
ca két ciu ha ting giao thong dudng bd cao téc) méi.

3. Congtac GPMB

Pay 1a thuc té birc xtic kéo dai nhiéu ndm dbi voi céc du &n ha ting giao thong,
nhat 1a hé thong dudong bo cao tée. Lap quy dat sach cho giao théng lacuc ki quan
trong vé ki thuat vatién do. Do yéu cau dic thu cua hé thong dudong giao théng,
két cAu cua dudng gom: nén dudng, cac 16p moéng va 4o duong phai duoc thi
cong thanh cac [p lién tuc dap tng cac yéu cau ky thuat vé cuong d6 va do dong
déu. Du GPMB c6 dat 1& 99%, nhung chi 1% con lai ciing anh huong [on déntién
do vaky thuat du an. Nguyén nhan chinh cia rao can nay 1a cham tré trong cong
téc di doi ha ting k¥ thuat, xay dung cac khu tai dinh cu, ngudi dan khiéu nai vé
don gia, chinh sach boi thuong... Nhiéu dia phuong chua nhan thic dugc loi ich
kinh té - x& hoi tryc tiép va 1au dai khi c6 duong cao téc di qua nén con tho o
tréch nhiém, tranh né cac kho khan trong cong tdc GPMB. Tinh trang bao cao
cong tac GPMB dat t6i 99.99% nhung dé mot sd diém nho “x6i d6” thi con duong
van khong thé thong tuyén duoc.

Dé théo g5 duoc rao can kho khin trong cong tac tao mit bing sach cho du
an vatao duoc chuyén bién nén tich GPMB thanh mét du an doc 1ap. Giao céc
dia phuong thyc hién tiéu du &n GPMB, giao chi tiéu cu thé, cap von kip thoi va
dia phuong phai cam két tién d6 ban giao “mat bang sach” dap tng yéu cau tién
d6 cua dy an. Chinh phu can nghién ciu céc bai hoc cia cong tic GPMB thoi
gian qua dé thiét 1ap bo tiéu chi thdng nhat, van dung phti hop cho mdi dia phuong



nhung khong dugc phép tao su khong cong bang khi &p dung trong thuc tién gay
khiéu kién kéo dai can trg thuc thi trén thuc dia, khéng chi anh huong téi tién do,
chat lugng, chi phi ma con gdy ra sy mit cong bang xa hoi trong viéc thuc thi
phap luat.

4. Chwa da dang hda céc hinh thirc hgp dong theo phwong thirc PPP

Phuong thirc ddi tac cong tu 1a co hoi dé thu hit cac ngudn luc x& hoi tham
giaxay dung mang ludi duong cao tbe nhung cac nha dau tu rat can cac diéu kién
théng qua céc chinh séch cu thé dé nam bat dugc co hoi dau tu trong d6 can mé
rong cac hinh thirc hop dong trong dé, diéu kién vé von huy dong it 8p luc hon
hinh thitc hgp dong BOT. Theo phuong thirc d6i tac cong - tu (PPP) c¢6 7 loai hop
déng du an. Tu trudc téi nay, ching ta méi khai théc chu yéu loai hop dong: xay
dung - kinh doanh - chuyén giao (BOT). Khi &p dung céc loai hop dong khéc
nhu: X8y dung - chuyén giao - kinh doanh (BTO), hop dong xay dung - chuyén
giao - thué dich vu (BTL) dic biét 1a hop dong kinh doanh - quan Iy (O&M) céc
du &n cao toc do nha nuée dau tu.

Nhuong quyén khai théc, sir dung tai san két cau HTGT duong bo cao téc
duoc dau tu cong cling dang 1a loai hinh rat dugc NPT tu nhin quan tim. Mo
hinh “dau tu cong quan 1y tu” co thé kich hoat duoc si tham gia cia cac NDT.
Nhung md hinh ndy dang vudng cic quy dinh cia Luat Pau tu cong, Luat Ngan
séch. Mudn md hinh ndy tro thanh hién thuc, ciing can giai ndt that tir thé ché va
tir trong nhan thic. Puong cao toc 1aloai duong cip dic biét dugc xay dung dé
phuc vu cac phuong tién luu thong véi tée do cao, o tiéu chuan riéng biét, cung
cap chit luong dich vu tét hon cho ngudi st dung. Do d6, d¢é dam bao su phti hop
gitta mitc phi dong gop va chat luong dich vy duogc hudng caa ngudi st dung,
can phai nghién ctru phuong an thu phi st dung trén duong cao toc do Nha nudc
dau tu. Nha nude 1am duong rdi ban quyén thu phi cling chinh 1a mét hinh thac
hop dong cia phuong thic dau tu PPP, hop ddng O&M Kinh doanh - Quan ly
(Operate - Manage). Nhuong quyén thu phi va nha nudc dua ngudn tién ndy vao
quy dau tu ha ting dé tiép tuc dau tu cac du an khéc. M6 hinh nay 1a hiéu qua ma
nhiéu quéc gia da ap dung nhu: My, Nhat, Trung Qudc. Cac nha dau tu tham gia
hinh thirc hop dong O&M ciing s& giam &p luc vé vén phai huy dong I6n nhu
hinh thirc hop dong BOT.

5. Chwa khuyén khich &p dung tién b khoa hoc hwéng téi muc tiéu phéat
trién bén virng

Viéc quan 1y don gid, dinh mac hién nay da han ché c&c nhathiu, nha dau tu
rng dung céc giai phép vat liéu mai, cong nghé méi nham dam bao chat luong
khai thac, kéo dai tudi tho cdng trinh, mang lai lgi ich to 16n (vi du ép dung vat
licu polymer 1am I6p 4o duong dé khdng bi han 1n vét banh xe, thoi gian tring
tu kéo dai...). Tuy nhién, cic nha dau tu, cdc nha thau lo ngai khi cic co quan



thanh tra, kiém toan, diéu tra... vao cudc ho s& d& bi quy la vi pham phép luat vi
vuot so vai don gia, dinh mie dugc phé duyét.

X &y dyung duong bd cao téc can coi trong céc yéu cau vé phét trién bén viing.
B4o vé mdi trudng 1& mot tiéu chi quan trong cho muc tiéu phét trién bén virng.
Vi vay, céc tuyén duong bo hudng tuyén qua ndi thi phai 1[dm ham, cha khéng
thé bat ndi lam duong gay mat 6n dinh cho cac véch nii; tuyén di qua thung liing
thi phai bac cau chir khéng thé Iap thung ling lam duong ngin can dong chay cua
nude. Dé 1am nhitng cong trinh d6, chi phi trudc mat cao hon, nhung hiéu qua
|6n hon rat nhiéu vi nd mang lai giatri 1au dai, bén virng cho cong trinh, cho tréi
dat cua ching ta

Vn dé quy hoach va van hanh céc bai d6 thai phé li¢u 1a dat da, cac vat liéu
phé thai trong quatrinh thi cdng can duoc quy hoach tir trudc vanghién ciu cong
nghé dong bo dé xir Iy van dé nay. Néu khong dit bai todn quy hoach céc béi thai
thi mot khdi lugng khong 16 dat, da, cay xanh va cac phé thai khéc s8 gy hau qua
|6n td1 moi trudng va anh huong [6n nhu thé ndo téi hoat dong san xuat, sinh
sdng ctia ngudi dan sau khi dudng bo cao tde hoan thanh dua vao sir dung? Pay
cling la mot trong nhirng thach thirc lam nan long sirc sang tao cta cac NDT theo
phuong thuc PPP.

Két luan

Luat PPP c6 hi¢u luc nhung chua di vao cudc séng. Cung vo1i vige khic phuc
cac can trd vé thé ché nhung van dé quan trong hon 13 niang luc trién khai thé ché
vao thyuc tién ciia cic co quan nha nudc c6 thadm quyén tir cach té chic dén con
ngudi thuc hi¢n. Phai tao sy minh bach, binh déng dé nha dau tu tin cdy, yén tam
bo von vao 1am ra nhirng cong trinh phuc vu dat nudc, phuc vu ngudi dan. Ho
cling 13 cong dan Viét Nam gop strc dung xdy dat nude trong d6 c6 loi ich cua ho
va vi thé dimg nhin nhdn cic nha dau tu lam cac cong trinh “ctia ho”. Suy nghi
va hanh dong ctia cac bén trong phuong thitc PPP phai chuan muyc, theo dung tinh
than ban chit cua cic du an di tac cong tu. Nhitng mong mudn nay phai dugc
thé ché hoa ngay trong hop ddng cac du an PPP bdi trong nén kinh té thi trudng,
hop dong kinh té 1a vin ban phép 1y cao nhat dé xir 1y cac tranh chap.

Néu lam duoc nhitng diéu ndy thi phuong thirc PPP s3 hip dan c&c nha dau tu
trong nudc, nha dau tu nuéc ngodi. Ngudn luc x& hdi trong nudc rat manh, lam
sa0 kich hoat dugc, khdng chi mé ra co hoi ma can tao diéu kién dé cac nha dau
tu tu nhan thé hién duoc khét vong vatri tué caa minh dong gép nhiéu nhat vao
cdng cudc dyung xay dat nudc phon vinh./.



NHUNG THANH CONG VA HAN CHE CO BAN CUA PHAP LUAT VE
HQP PONG TRONG LINH VUC PAU TU THEO PHUONG THU'C POI
TAC CONG TU VA MOT SO GIAI PHAP KHAC PHUC

PGS. TS. Duwong Dang Hué
Pho Chu nhiém Cau lac bo Phap ché doanh nghiép, Bo Tu phap

Ngay 18/6/2020, Quéc hoi da ban hanh Luét Pau tu theo phuong thuc doi
tac cong tu, c6 hi¢u luc thi hanh tir ngay 01/01/2021. V61 tu cach 1a van ban quy
pham phép luat gdc vé dau tu theo phuong thie dbi tac cong tu (PPP), Luat Pau
tu theo phuong thirc ddi tac cong tu chi quy dinh nhitng van dé cot 181, co ban, lién
quan dén phuong thire dau tu dic thu ndy. Vi vdy, van con rat nhiéu van dé chi tiét,
cu thé can phai dugc tiép tuc diéu chinh bang c&c van ban quy pham phap luit dudi
luat ma trude hét [anghi dinh ctia Chinh phi. Thuc hién nhiém vu dugc Québc hoi
giao, dong thdi nham thuc hién chic ning ctia co quan quan 1y nhanude cao nhat
vé dau tu PPP, Chinh phti dd ban hanh hai nghi dinh 13: Nghi dinh s6 28/2021/ND-
CP ngay 26/3/2021 ctia Chinh phu quy dinh co ché quan ly tai chinh di an dau tu
theo phuong thirc d6i tic cong tu va Nghi dinh s6 35/2021/ND-CP ngay 29/3/2021
ctia Chinh phtl quy dinh chi tiét va hudng dan thi hanh Luat Dau tu theo phuong
thirc ddi tac cong tu (Nghi dinh sé 35/2021/ND-CP). Nhu viy, vé co ban, phap luat
vé dau tu PPP d3 tuong d6i hoan thién & nudc ta

Luat Pau tu theo phuong thuc ddi tac cong tu la mét dao luat co ddi tuong
va pham vi diéu chinh rat rong. Mot trong sb nhitng van dé d6 1a van dé& vé hop
ddng. Chinh vi vay, Luat Pau tu theo phuwong thirc d6i tac cong tu d3 danh hin
Chuong 4 voi 10 diéu ludt dé diéu chinh nhitng vin dé co ban nhat lién quan dén
viéc ky két va thyc hién cac hop dong trong linh vuc nay®. Do tinh phd bién rong

! Hop ddng du an PPP 1a thoa thuan béing van ban gilta co quan ky két hop ddng v6i nha dau tu, doanh nghiép du 4n PPP
vé viéc Nhé nudc nhugng quén cho nha dau tu, doanh nghiép dy an PPP thuc hién du an PPP theo quy dinh cta Luat
nay, bao gom cac loai hop dong sau day:

a) Hop dong Xay dung - Kinh doanh - Chuyén giao (Build - Operate - Transfer, sau dy goi 1a hop dong BOT);
b) Hop ddng X4y dung - Chuyén giao - Kinh doanh (Build - Transfer - Operate, sau dy goi 1 hop dong BTO);
¢) Hop ddng Xay dung - S¢ hiru - Kinh doanh (Build - Own - Operate, sau day goi 1a hop dong BOO);

d) Hop dong Kinh doanh - Quan Iy (Operate - Manage, sau ddy goi 1a hgp dong O& M);

d) Hop ddng Xay dung - Chuyén giao - Thué dich vu (Build - Transfer - Lease, sau ddy goi 1a hop dong BTL);
€) Hop dong Xay dung - Thué dich vy - Chuyén giao (Build - Lease - Transfer, sau dy goi 1a hop dong BLT);

g) Hop dong hdn hop theo quy dinh tai khoan 3 Diéu 45 ctia Luat ndy



rdi va tam quan trong cua minh nén hop déng BOT (Build - Operate - Transfer)
hay tén day du 1a Hop dong X4y dung - Kinh doanh - Chuyén giao di dugc Luat
tap trung diéu chinh hon so véi cac loai hop ddng khéc trong linh vuc dau tu PPP.
Chinh vi vay, bai viét ndy khéng nghién ciru toan bo cac quy dinh phép luat vé tat
ca cac hgp ddng trong linh vic PPP, ma chi tip trung nghién ctru cac quy dinh
phap luat vé hop dong BOT.

1. Cac quy dinh vé hop dong mot by phan cAu thanh quan trong cua
phap luat vé dau tw theo phuong thirc dédi tac cong tw

Mac‘duz vé mat hoc thuét con c6 nhiéu v kién khéac nhau vé cé}l trac cua
phap luat vé déu tu PPP, tuy nhién, can ctr vao quy dinh cua Luét Dau tu theo
phuong thirc doi tac cong tu va cac nghi dinh huéng dan thi hanh, c6 the thay rang,
linh vyc phap ludt nay bao gobm cac nhdm quy dinh chu yéu sau day:

Nhém quy dinh vé chu thé tham gia quan h¢ hop déng (mot bén 1a Nha
nudc ma dai dién la mQt CO quan cu thé cua Nha r}uc'rc 0 Trung vong hodc dia
phuong va mot bén 1a doi tac tu, bao gdm cac nha dau tu tu nhan c6 kha nang tai
chinh, cong nghé, kinh nghiém quan ly, van hanh cong trinh du an...);

Nhom quy dinh vé hop dong du an PPP vdi tu cach 1a cac hinh thic phap
1y ctia quan hé dau tu PPP;

Nhom quy dinh vé trinh tu, thu tuc dau tu du an PPP;

Nhom quy dinh vé nguén von thyc hién dy an;

Nhom quy dinh vé ru dai vachiasé phan ting, giam doanh thu giira cac bén
cua hop dong du an;

Nhém quy dinh vé quyét toan cong trinh du &n;

Nhom quy dinh vé t6 chirc quan 1y du &n, kiém tra, gidm sét hoat dong dau
tu PPP;

Nhém quy dinh vé xtr Iy vi pham phap ludt va giai quyét tranh chp phat
sinh trong qua trinh thuc hi¢n du an PPP.

Nhu vy, mot trong nhirng nhom quy dinh phap luét c6 vai tro quan trong
trong vi¢c thuc hién du an PPP |a céc quy dinh ve€ hop dong du an. Do céc van dé
v€ hop dong ndi chung da duge quy dinh cu thé trong Bo ludt Dan sy nam 2015
nén ciing nhu cac ludt chuyén nganh khac, Luat Dau tu theo phuong thirc d61 tac
cong tu chi di€u chinh nhimg véan d€ co tinh dac thu, riéng co, phat sinh trong mét
linh vuc hoat dong kinh doanh déc thu 1a linh vuc dau tu theo phuong thire doi tac
cong tu. Diéu nay giai thich tai sao v6i 07 loai hgp dong nhung Luét Dau tu theo
phuong thire doi tac cong tu chi danh ¢6 10 di€u tai Chuong 4 vamdt so dicu tai mot
s0 chuong khac dé quy dinh v€ van dé nay.

2. Thanh céng co bén ciia phap luit vé hop dong du an PPP

Mt 13, Ludt Pdu tw theo phuwrong thire doi tac cdng tue ra doi cham diet tinh
trang cac quan h¢ hop dong trong linh viec dau tw theo phuong thirc doi tac cong
tw chi dwoc diéu chinh bang van ban quy pham phap ludt co gia tri thdp la nghi
dinh cua Chinh phu.



Sau hon 35 nim d6i mdi, phap luat noi chung va phap luat vé hop dong
¢ nudc ta ndi ri€ng da duoc hoan thi€n mot cach co ban. Khong nhirng vé mat
ndi dung maca vé mat hinh thtrc, phap luat vé hop dong ¢ hau hét cac linh vuc
hoat dong san xuit, kinh doanh ¢ nudc ta dd duge nang 1én thanh luat. Cu thé,
céc hop ddng trong linh vire luu thong hang hoa, quan 1y dt dai, kinh doanh bao
hiém, xdy dung cong trinh, nha ¢, thwong mai, ngan hang, quang cdo thuong
mai... déu da duge quy dinh cu thé trong cac dao lut tuong tng. Nhu vay, co
thé noi, trude ngay Luat Dau tu theo phuong thire dbi tac cong tu ¢ hidu luc (ngay
01/01/2021), & nudc ta, hau hét cac loai quan h¢ hop df)ng co ban, phat sinh
trong cac linhvyc (nganh, nghe) ctia nén kinh té qubc dan déu da duoc diéu chinh
bang luat. Trong khi d6, cho dén thoi diém nay, c6 mot linh vuc quan hé hop
doéng chi méi duogc diéu chinh bang van ban cta Chinh pha (Nghi dinh sé
63/2018/ND-CP ngay 04/5/2018 ctia Chinh phu vé dau tu theo hinh thire doi tac
cong tr) machua duoc diéu chinh bang Luat, d6 13 linh vic dau tu theo phuong
thirc ddi tac cong tu. Vi vay, voi viéc ban hanh Luat Pau tu theo phuong thirc
d6i tac cong tu, Qudc hoi da chadm dut tinh trang mot loai quan hé hop dong kinh
té quan trong & nudc tala hop dong trong linh vueec PPP machi duoc diéu chinh
boi cac van ban dudi luat. Nhu vay, c6 thé ndi rang, thanh cong dau tién dang
ghi nhan |& véi viéc ban hanh Luat ndy, thi tit ca céc loai quan hé hop dong co
ban & nudce tadd dugc diéu chinh boi ludt, cham dut tinh trang “bat binh dang”
trong viéc Gmg xir cia Nha nudc ddi vdi cac quan hé hop dong dang ton tai va
van dong hang ngdy trong nén kinh té nudc ta.

Hai 1&, Ludt Pau tw theo phwong thirc doi tic cong tw da xdc dinh ding
moi quan hé giita Bo ludat Dan sy nam 2015 voi Ludt nay trong viéc diéu chinh
cdc quan hé hop dong.

Hop dong du &n PPP co vi tri rat quan trong trong Ludt Dau tu theo phuong
thirc ddi tac cong tu nén da duoc danh riéng 01 chuong (Chuong 4) véi hon 10
diéu luat (ttr Diéu 45 dén Diéu 55) dé diéu chinh. Theo tac gia, dé c6 sy danh gia
mot cach khach quan vé thanh  cong cling nhu han ché ctia Chuong nay, thi phai
xuit phat tir nhan thirc dung vé mbi quan hé giira Luat Pau tu theo phuong thirc
d6i tac cong tu voi cac van ban phap ludt khac ¢ lién quan, dic biét 1a Vo1 Bo
luat Dan sy nam 2015. Trén thé giéi ciing nhu ¢ Viét Nam, cac quy dinh vé hop
dong trong Bo luat Dan sy lu6n dugc coi l1a cac quy dinh gdc, co ban, nén tang,
con cac quy dinh vé hop. dong trong cac linh vuc khac (hop dong tin dung, hop
dong thwong mai, hop dong bao hlem hop d6ng kinh doanh bat dong san...) 1a
cac quy dinh mang tinh chét chi tiét, cu thé, do do6, con duge goi 1a cac quy dinh
mang tinh chat chuyén nganh. Hoat dong dau tu PPP lamat hoat dong kinh doanh
dic thu, rat khéc so véi cac linh vuc hoat dong kinh doanh khac nén ciing can phai
c6 céc quy dinh riéng, dic thii cho viée ky két vathuc hién cac quan hé hop dong
phat sinh trong linh vyc nay. Chinh vi vay, trong Luat Pau tu theo phuong thic
dbi tac cong tu phai 6 01 chuwong 13 Chuong 4 vé hop ddng du an PPP.

Quan h¢ gitra cac quy dinh phap luat trong B6 luat Dan sy nam 2015 véi



Luat Dau tu theo phuong thirc d6i tac cong tu 1 quan hé giira cai chung va cai
riéng, céi phd bién vacé dic thi. N6i cach khéc, cac quan hé hop dong trong linh
vuc PPP, xét vé ban chét, ciing & quan hé dan sy, do do, s& dugc &p dung céc quy
dinh chung vé hop dong trong Bo luat Dan sy dé diéu chinh. Tuy nhién, do quan
h¢ hop déng trong linh vuc PPP c6 nhitng dac thu nhét dinh, do do, trong Luat
Pau tu theo phuong thirc ddi tdc cong tu can phai ¢ nhirng quy dinh riéng dé ghi
nhan (thé hién) nhitng van dé ¢ tinh dic thy, riéng biét ndy. Vi vay, viéc Luat
Pau tu theo phuong thirc ddi tac cong tu danh 01 chwong dé diéu chinh vé hop
ddng nady 1ahoan toan can thiét. Cac quy dinh phép luat trong Chuong ndy khong
nhic lai néi dung ctia cac quy dinh da cé trong Bo luat Dan sy nim 2015, maphai
13 nhitng quy dinh méi thé hién dugc nhitng dic thi trong viée ky két cling nhu
thyc hién cac hop dong trong linh vuc PPP. Sau khi nghién ciru chuong nay, tac
gia cho rang, nha 1am luat d3 quan triét dugc yéu cau nay (mbi quan hé giita Bo
luat Dan su va Luat Pau tu theo phuong thirc ddi tac cong tu) nén da khong cé
quy dinh vé tt ca nhitng van dé chung vé hop dong machi danh hon 10 diéu luat
dé quy dinh vé nhing diém dic thu lién quan dén hop dong trong linh vuc PPP.

Pay lamot quyét dinh dung dan, hop ly, c6 co s¢ khoahoc, pht hop véi thue tién
khong nhitng ¢ nudc ta macon & nhidu nude khac trén thé gioi.

Bald, Ludt Pdu tir theo phwong thirc. déi tac cong tw da két hop dwoc vai
trd ciia phap ludt vavai tro ciia hop dong mau trong viéc diéu chinh quan hé hop
dong dy dn PPP

Hop dong duoc Ky két trong linh vuc PPP |a rat da dang. Diéu 45 Luat
Pau tu theo phuong thirc dbi tac cong tu voi viée 1iét ké 07 loai hop ddng di noi
1én diéu do. Ngoai sy da dang vé chiing loai hop dong (BOT, BTO, BOO, O&M,
BTL...), mdi loai hop ddng lai ¢d céc dic thu riéng. Vi vay, viéc Luat Pau tu theo
phuong thirc ddi tac cong tu danh hon 10 diéu luat cho van dé nay c6 thé chua
thuc sy day di. Sy bat twong thich giita tinh da dang va phirc tap ctia cac van dé
trong hop dong PPP vé6i cac quy dinh con it 6i trong Luat d duoc Qudc hoi nhan
thirc va d4 dua ra phuong an dé khic phuc. Cu thé 13, Luat Pau tu theo phuong
thirc d6i tac cong tu da bo sung 01 khoan lakhoan 3 Piéu 47 v4i ndi dung “Chinh
phu quy dinh vé hop ddng mau di vai cac loai hop dong quy dinh tai Diéu 45
ctia Luat nay” dé xir Iy mot cach khéo 1éo han ché nay. Theo tac gia, day ciing
c6 thé dugc coi 1a mot thanh cong trong viée diéu chinh phap luat dbi vdi quan
hé hop dong trong linh vire diu tu theo phuong thirc d6i tac cong tur.

3. Mot s6 han ché co ban ciia phap luit trong linh vuc diu tu theo
phwong thire ddi tac cong tw (chi yéu 1a phap luit vé hop dong BOT)

Hién nay, phap luat vé dau tu theo phuong thirc d6i tac cong tu (phap
luat PPP) co ban da dugc hinh thanh v&i mot hé théng van ban tuong ddi hoan
chinh, bao gém mot luat, hai nghi dinh huéng dan thi hanh va mot sb van ban
khac ¢6 lién quan. Sau gan hai nam thi hanh, da xuat hién mot s6 van dé khong
nhitng lién quan dén ndi dung cac vin ban phap luat da ban hanh ma con lién
quan dén qua trinh thuc thi cc vin ban phap ludt d6 trong thuc tién. Sau day 1a



bbén nhém van d& (thuc chét 1a bon han ché) co ban dang dién ra trong thuc tién
va gay ra khong it kho khan, vuong mic cho cac nha dau tu BOT, va do do, rat
can dugc cac co quan nha nudc c6 lién quan nghién ciru, tim giai phap khic
phuc.

Vin dé thir nhét: Tinh trang ch(;ng chéo, mau thudn trong quy dinh
ciia Ludt Pdu tw theo phwong thirc déi tic cong tw (“Lugdt PPP”) va cdc van
bin hwéng din thi hanh con dién ra khd phé bién.

Sau day 1a mot s6 vi du cu thé:

Vi du 1, thé hién sy mau thuin gitta Luat PPP va cac nghi dinh hudéng
dan thi hanh. Cu thé 13, Khoan 3, Piéu 8 Nghi dinh s6 28 ngdy 26/3/2021 quy
dinh co ché quan ly tai chinhdy an dau tu theo phuong thirc d6i téc cong tu (“Nghi
dinh 28”) viét: “Vén dau tu cong ho tro xay dung hang myc cong trinh, hé thong
co s ha ting quy dinh tai diém b khoan 5 Piéu 70 Luat PPP chi duoc thanh todn
cho khéi luong hang muc hoadn thanh da dugce co quanky két hop dong du &n PPP
xac nhan va theo ty 1& cac ngudn von, gia tri, tlen do, diéu kién duoc quy dinh
tai hop dong du an PPP, phu hop véi ké hoach von dau tu cong trung han, hang
nim duogc cap c6 tham quyén phe duyét.” Quy dinh nhu vAy c6 nghia la, nha dau
tu phai chit dong boé vén chi s hitu, vén vay dé thuc hién cac hang muc cong
trinh trudc, va chi sau khi hang muc cong trinh d6 da duoc co quan ky két hop
ddng dy 4n xac nhan 13 d3 hoan thanh thi méi duoc Nha nudc giai ngan. Nhur
vy, chirng ndo hang muc cdng trinh chua dugc co quan ky két hop dong xac
nhan &4 da hoan thanh thi chimg iy, nha dau tu chwa duoc nhan vén hd tro tir
phia Nhanudc.

Quy dinh nhu vira néu trén khong nhirng gay bat loi cho nha dau tu ma
con mau thudin véi quy dinh tai diém b, Khoan 5, Piéu 70 Luat PPP, theo d6, vén
nha nudc hd tro xay dung cong trinh dugc “bb tri vao hang muc cu thé theo ty
16 va gia tri, tién d6 va diéu kién quy dinh tai hop dong dy an.” Tém lai, theo
quy dinh nay ctia Ludt PPP thi hai bén cta hop dong du 4n (nha dau tu va co
quan ky két hop dong du an) phai dong thoi thyc hién nghia vu gop vén dé xay
dung hang muc cong trinh, hé théng co sé ha ting makhéng thé c6 chuyén nha
dau tu phai bo tién ratrude dé thuc hién cong viéc, con Nhanudce chi thanh toén
tién cho nha dau tu sau khi cong viéc da hoan thanh.

Vi du 2, thé hién sy mau thudn ngay trong mot vin ban phép luat 1a Nghi
dinh 28:

Khoan 2, Diéu 17 Nghi dinh 28 (Trinh tu, thu tuc thuc hién chia sé doanh
thu ting, giam) viét: “Can ct bao céo kiém toan ctia Kiém toan nha nude va hop
déng du 4n PPP, co quan ky két hop ddng du 4n PPP x4c dinh gi4 tri phan doanh
thu chiasé gitra Nhanudc vadoanh nghiép du &n PPP vabéo céo co quan ¢ thaim
quyén.” Nhu vy, theo quy dinh ndy thi chi ¢é co quan ky két hop dong du an (co
quan nha nudc) maoi duge quyén xac dinh gia tri phan doanh thu chia sé con nha
dau tu, doanh nghié¢p du an thi phai dung ngoal cugc, khong duge tham gia vao
cong viéc nay. Piéu ndy c6 nghia 13, nha dau tu khong ¢ bat ky quyén han gi




trong viéc giai quyét mot vin dé rat quan trong, lién quan dén quyén loi caa minh,
do 1a viée xac dinh gid tri phﬁn doanh thu tang, giam.

Tuy nhién, theo khoan 32 va 4° caa Piéu 17 Nghi dinh 28 thi trong viéc
xac dinh phan doanh thu ting, giam dé chia sé lai phai c6 sy tham gia cua ca hai
bén cta hop dong du an (co quan ky két hop dong va nha dau tu, doanh nghiép
du an). Nhu vay, ndi dung khoan 2 Piéu 17 Nghi dinh 28 3 mau thuin véi noi
dung khoan 3 va 4 cua chinh diéu luat ndy. Mau thuin nay chic chin s& gy ra
tranh chip gilta cac bén vé viéc chi mot minh co quan ky két hop dong hay ca
hai bén co quyén tham gia vao quatrinh xac dinh gia tri phan doanh thu chia sé
gitta Nha nuéc va nha dau tu. Mau thuan nay vi vay can phai dugc Chinh phu
khéc phuc cang sdm cang tdt, khong chi vi lgi ich cua nha dau tu, doanh nghi¢p
du an macon la vi loi ich cua chinh Nha nude.

Vin dé thir 2: Tinh trang co quan ky hop. dong lam dung vi thé, quyen
lwe ciia minh dé ép doanh nghiép dw dn, nha ddu tw chdp nhdn yéu cau ciia
minh, ké ca nhitng yéu cau khéng phit hop véi quy dinh ciia phdp lugt.

Mot trong nhiing dic diém rat quan trong cia hop dong du 4n PPP, trong
do co6 hop déng BOT, la tinh bat can xung trong dia vi phap ly cta cac chu thé
tham gia hop dong nay. Véi tu cach 1a chi thé dai dién cho Nha nudc, nam giit
quyen luc nha nuée, co quan ky két hop dong thuong cé xu hudng lam dung vi
thé ctia minh dé dam bao cho minh cé dugc nhing lgi thé hon phia nha dau tu,
doanh nghiép du an trong viéc giai quyet cac van dé phat sinh trong qua trinh ky
két va thuc hién hop dong du an. Piéu nay tit nhién 13 c6 thé gay bat loi cho nha
dau tu, doanh nghi¢p du an.

Vi dy, trong qua trinh ddm phéan ky két hop dong thuc hién dy an thanh
phén dau tu xay dung doan Cam Lam — Vinh Hao, thudc Dy an xay dung mot
s6 doan dudng bo cao tc trén tuyén Bac-Nam phia Dong giai doan 2017-2020,
phia co quan nhanuéc ¢ thAim quyén (mdt bén ky két hop dong) da yéu cau lién
danh nha dau

2«3 Pi v6i phan doanh thu taing ma doanh nghiép dy 4n PPP chia sé v6i nha nude duge cac bén xac dinh theo quy dinh tai
khoan 2 Didu nay, doanh nghiép du an PPP ¢¢ trach nhiém ndp phan doanh thu nay vao ngan sach nha nudc theo quy dinh trong thoi han
60 ngay ké tir thoi diém Kiém toan nha nudce ban hanh bao cao kiém toan xéc dinh phin doanh thu ting.”

. 3«4 Pbi voi phin doanh thu giam ma Nha nude chia sé véi doanh nghiép du 4n PPP dugc cic bén xac dinh theo quy dinh tai
khoan 2 Diéu nay...”

tu chi duoc ky két hop ddng vay vén v6i mot loai chii thé duy nhat 13 t6 chirc tin
dung. Y&u cau ndy da khéng nhan duoc sy dong tinh cta lién danh nha dau tu
véi 1y do:

- Mot 13, tréi voi Luat Doanh nghiép 2020 (khoan 3, Piéu 7), theo do
doanh nghiép thudc moi thanh phan kinh té déu c6 quyén: “Iya chon hinh thirc,
phuong thirc huy dong von”.

- Hai 13, trai voi Luat PPP (khoan 5 Diéu 3), theo d6: “Bén cho vay
14t chitc, c4 nhan cho nha dau tu, doanh nghiép du an PPP vay von dé thuc




hién hop déng du an PPP.”

T6m lai, dé hoan thanh cong trinh dy &n thi nha dau tu, doanh nghiép du
an co quyen st dung moi cach thirc hop phap dé huy dong von. Do d6, viéc co
quan ky két hop dong yéu cau lién danh nha dau tu khong duogc ky két hop dong
v6i bat ky chu thé ndo khéc ngodi to chire tin dung dé vay von lamot viée [am tréi
v6i phép luat, va do do, khong thé dugc chép nhan.

Vin dé thie 3: Ludt PPP va cdc vian ban hwéng dén thi hanh con nhiéu
quy dinh khong cu thé, ddy dii, 1o rang, do dé di va dang gay rakhong it kho
khan cho nha dau tw, doanh nghiép dy dn trong qud trinh Ky két ciing nhw
thuwe hi¢n hop dong dw dn trén thuc té.

Pay c6 thé dugc coi la han ché 16n nhat va pho bién nhat trong hoat dong
xay dung phap luat cua Nha nudc ta noi chung chir khong riéng gi trong linh vuc
xdy dyng phap luat va huong dan thi hanh phap luat vé PPP. Nguyén nhan cua
han ché nay thi c6 nhiéu, nhung truc tiép va cha yéu 13 do ning luc nhan thic
va phan anh thyc tién hoat dong dau tu theo phuong thirc ddi tic cong tu cia can
bd 1am cong tac xay dung phap luat trong linh vuc nay con nhiéu han ché. Thuc
té cho théy, véi tu cach 1a mét linh vuc dau tu, mot dang hoat dong san xuét kinh
doanh mdi, hién nay trong linh vuc dau tu ndy dang con rat nhiéu van dé phét sinh
nhung chua duge nha 1ap phap, 1ap quy Viét Nam nhén dién, va ngay ca khi da
nhan dién dugc thi ciing kho c6 thé dé xuat nhirng cach thic, giai phap dé giai
quyét mot cach cu thé, pht hop vakip thoi. Piéu ndy giai thich tai sao, mic du
da c6 Luat PPP, hai Nghi dinh va mot s6 Théng tu hu’ong dan nhu’ng nhiéu van
dé lién quan dén hoat dong dau tu PPP dén nay van “ngoai vong” phap lut.

Sau day la mot s6 vi du cu thé minh hoa cho su ton tai cua han ché nay:

- Mot 14, cac quy dinh trong phap luat PPP hi¢n hanh (luat, nghi dinh,
thong tu, quyét dinh) cht yéu chi lién quan dén hop ddng BOT (v6i tu cach 1a 1
loai hop dong dy an PPP cu thé), con cac hop dong du an khac (BTO, BOO,
O&M, BLT, BTL,...) thi lai it dugc quan tim diéu chinh. Han ché nay da anh
huong xau dén Viec thuc hién cac du 4an dau tu khong phai la dgy an BOT. Vira
qua, nhiéu nha dau tu da than phién réng ho mudn thye hién cac du 4n dau tu ha
tang giao thong dudng b theo cac hop dong khac (khong phai 1a hgp dong BOT)
nhung da khong thé thuc hién duoc ¥ nguyén cau minh vi mét ly do don gian la
thiéu quy dinh phap luét vé cac loai hop dong nay. Pé khic phuc han ché néu
trén, Qudc hoi dd giao cho Chinh phti ban hanh mau cac hop dong trong linh vyc
PPP. Tuy nhién, gidi phap nay cling khong the co hiu qua vi phap luat vé hop
dong PPP c6 noi dung, vai tro, y nghla khac vé chit so voi cac mau hop dong va
do d6, khong thé 1ay viéc ban hanh mau hop dong dé thay thé cho viéc ban hanh
phap luat vé hop dong trong linh vuc PPP.

- Hai 1a, phap luat hién hanh chua c6 quy dinh vé trach nhiém phap 1y
(Cac ché tai) maNha nude phai ganh chiu trudc nha dau tu, doanh nghiép du an
trong truong hop cham giai ngan theo tién d6 da dugc cam két. Giai ngan ding
tién do 1a mot nghia vu co ban ctia Nhanude ddi voi nhadau tu, doanh nghiép du



an (Piéu 70 Luat PPP). Thuc tién cho thay, Nha nudc khong hiém khi vi pham
nghia vu ndy. Do vay, phép luat PPP can quy dinh cu thé, rd rang vé cac loai tréch
nhi¢ém phap ly maNha nudc phai ganh chiu khi khong thue hién ding nghia vu
nay trude ddi tac cia minh. Rét tiéc 1a hién nay, trong Luat PPP ciing nhu Nghi
dinh 28 chua c6 quy dinh dé xir 1y van dé nay. Pay 1a mot 16 hong cua phap luét
PPP céan phai sém dugc khéc phuc. Do do, dé dam bao cho viée giai ngan dugc
dung han, can bd sung vao Nghi dinh 28 cac bién phap ché tai, trong d6 c6 bién
phap tinh 14i néu Nha nudc chim giai ngan vén cho nha dau tu, doanh nghiép
du an.

- Bala, trong phap luat PPP hi¢n hanh con thiéu quy dinh vé co quan
¢ tham quyén giai quyét tranh chap phat sinh trong qua trinh xtr 1y phan doanh
thu ting, giam (Piéu 17 Nghi dinh 28):

0 Lan dau tién, trong Luat PPP d3 quy dinh vé co ché xu 1y phan
doanh thu tang, gidm so v&1 mic doanh thu trong phuong an tai chinh tai hop
ddng du an. Quy dinh ndy larat can thiét dé bao dam sy binh dang vé mat loi ich
giita Nha nudc va nha dau tu trong qua trinh xay dung, quan 1y, khai thac, van
hanh cong trinh dy 4n PPP.

o  Tuy nhién, quanghién ctru Biéu 82 Luat PPP ciing nhu Piéu 16 va
Piéu 17 Nghi dinh 28 cho thdy, vin con mot sb van dé rat quan trong lién quan
dén co ché chia s¢ phan ting, giam doanh thu nhung van chua c6 quy dinh phap
luat dé giai quyet Vi du, khi xac dinh phan doanh thu ting, giam ma phét sinh
bt déng quan diém gitra c&c chu thé c6 lién quan, dic biét 1a gilta co quan nha
nuéc vanha dau tu, doanh nghiép du an thi co quan nao s& ¢ tham quyén giai
quyét? Toa an hay trong tai thwvong mai hay moét co quan hanh chinh nha nuéc
nao d6? Van dé nay chua duoc xur ly trong Luat PPP cing nhu cac nghi dinh
huéng din thi hanh luat, va vi vdy, can som duoc nghién ctru dé bod sung kip
thot.

- Bon 14, thiéu quy dinh v& trach nhiém ctia Nha nudc trong trudng hop
Nha nudc vi pham nghia vy thanh toan phan giam doanh thu cho doanh nghiép
du 4n (diém d, Khoan 2, Piéu 16 va diém c, Khoan 4, Diéu 17 Nghi dinh 28).

0 Diémd, Khoan 2, Piéu 16 Nghi dinh 28 quy dinh: “Nha nuédc thanh
toan phan doanh thu giam cho doanh nghiép du &n PPP theo quy dinh tai khoan
2 Piéu 82 Luat PPP sau khi ¢ quyét dinh cta cip ¢ thim quyén.” Cuy thé hoa
trach nhiém nay cua Nha nudc, diém ¢, Khoan 4, Piéu 17 cua chinh Nghi dinh
28 nay ciing da quy dinh: “Cap c6 thim quyén xem xét, quyét dinh sir dung dy
phong ngén sach nhanudce dé thanh toan phan chiasé giam doanh thu cho doanh
nghiép dy &n PPP trong thoi han 60 ngdy ké tir ngay co quan tai chinh nhan duoc
day du hd so dé nghi thuc hién chia sé doanh thu theo quy dinh tai khoan 4 Piéu
nay.”

0  Van dé dit ra 13, trong trudng hop Nha nuéc chim thanh toan sb
tién giam doanh thu cho doanh nghiép du 4n (ma diéu nay chic chan s& kho c6
thé tréanh khoi trong thuc tién) thi phia Nha nudc ¢6 phai chiu trach nhiém phap



ly gi khong? Nghi dinh 28 khong quy dinh gi vé van dé nay. Pay cung la mot 16
hong clia phap luat, gay bét lgi cho doanh nghiép du 4n va nha dau tu. Vi vay,
dé dam bao loi ich ctia nha dau tu, doanh nghiép du an, ting cuong tinh kha thi
ctia co ché chiasé phan giam doanh thu véi tu cach la mot quy dinh méi, tién b
ctia Luat PPP, cin bo sung hai van dé sau day:

= Th nhét, ap dung ché tai phat d6i véi Nha nude do cham thanh

toan phan giam doanh thu cho doanh nghiép du an;

= Thu hai, khi phét sinh tranh chip (vé viéc cham thanh todn tién hoic

vé s0 tién giam doanh thu dugc tra) thi doanh nghiép du an c6 quyén khoi kién
di dau (dén co quan hanh chinh nha nudc c6 thAim quyén (B6 Tai chinh, B
GTVT hay Thi tuéng), hay dén co quan tu phap (tda an), hay dén co quan tai
phan phi nha nudc la cac Trung tdm Trong tai Thuong mai?

- Nam 13, thiéu quy dinh vé trach nhiém ciia Uy ban nhan dan cap

tinh trong trudng hop chim ban giao mit bang dé thyc hién du an.

0 Mot trong nhitng nhiém vu quan trong ctia Nha nude da duoc Luat
PPP ghi nhén 13 giai phong va ban giao mit bang dung thoi han cho nha dau
tu, doanh nghiép du an (Piéu 56, 72 Luat PPP).

0  Tuy nhién, phap luat PPP (Luat PPP va cac nghi dinh huéng dan
thi hanh) lai khéng quy dinh vé bat cr bién phap ché tai nio khi Nha nudc vi
pham nghia vu nay. Pay duogc coi 12 mot trong nhirng nguyén nhan quan trong
gay nén tinh trang cham tré cua chinh quyén dia phuong trong viéc giai phéng
vaban giao mit bang dung han cho nha dau tu, doanh nghiép du an.

0  Dé gdp phan khic phuc tinh trang nay, can phai bo sung mét sé quy
dinh vao Nghi dinh s6 35/2021/ND-CP ngdy 29/3/2021 quy dinh chi tiét va
huéng dan thi hanh Luat PPP theo huéng, khi vi pham nghia vu nay thi Nha
nuéce phai boi thudng thiét hai xdy racho nhadau tu, doanh nghiép dy &n. Trong
truong hop khong co kinh phi dé bdi thudng thi c6 thé ap dung cac giai phap
khac, trong d6 c6 viéc gia han thoi gian thu phi dé bu dap phi ton cho nha dau
tu, doanh nghiép du an.

Vin dé thir 4: Mt sé quy dinh trong phép ludt PPP khong ddm bdo suw

binh ding giiva cdc bén, gay bit lpi cho nha diu tw, doanh nghigp dw an.

Mot trong nhitng dic diém ndi bat ctiia hop dong dy an PPP 1a mot bén

ctia hop dong ludn ludn phai la mét co quan dai dién cho Nha nudc (khoan 16,

Piéu 3 Luat PPP). Pac diém nay co thé tao ra sy bt binh ding gilta cac bén
trong qué trinh ky két va thuc hién hop dong du an PPP. Bé gop phan giam bot
tac dong ti€u cuc cua tinh trang nay, nha lap phap phai xay dung dugc cac quy
dinh phap luat c6 kha niang “v6 hiéu hda” cac tac dung tiéu cuc ma nho vi tri
“troi pht” ctia minh, co quan ky két hop dong c6 thé gay racho nhadau tu, doanh
nghiép du an. Rét tiéc 13, trong phap luat PPP hién hanh vin con khong it quy
dinh chua dap tmg dugc yéu cau nay.

- Xin lay quy dinh vé viéc co quan nao c6 tham quyén xac dinh phan



tang, giam doanh thu dé chia sé giita doanh nghiép va Nha nuéc 1am mot vi du.
Theo Luat PPP (Khoan 1 va Khoan 2, Diéu 82) va dic biét 1a diém ¢, Khoan 1,
Piéu 17 Nghi dinh 28 thi: “Trudng hop phét sinh cac diéu kién duoc ap dung co
ché chia sé¢ doanh thu theo quy dinh tai khoan 1, khoan 2 Piéu 82 Luét PPP, co
quan ky két hop dong du an PPP c6 trach nhlem dé nghi Kiém toan nha nudc
kiém toan phan ting, giam doanh thu thuc té ctia du 4n PPP dé 1am co s& xéac
dinh gia tri doanh thu chia s¢ gitra Nhanudc voi doanh nghiép du 4 an PPP.” Quy
dinh ndy c6 hai van dé thé hién su “lgi thé” cua Nha nude trong méi quan hé véi
doanh nghiép du an, cu thé l&

Thir nhit, tai sao chi c6 co quan ky két hop dong dy an (co quan nha
nudc) mdi c6 quyén yéu cau Kiém toan nha nudce thuc hién viéc kiém toan, ma
bén nha dau tu, doanh nghiép dy 4n thi lai khong, trong khi ca hai déu binh dang
v6i nhau trong quan hé hop dong?

Thir hai, tai sao chi c6 Kiém todn nha nude méi duge moi thuc hién viée
kiém toan makhong thé 12 mot co quan kiém toan nao khac, vi du kiém toan doc
1ap? Ai ciing biét Kiém toan nha nudc 1a co quan nha nudc, do dé lam sao bao
dam duoc tinh vo tu, khach quan, tinh khong thi€n vi cua co quan nay trong qua
trinh thyc thi nhiém vy kiém toan phan tang, giam doanh thu. Vi vay, quy dinh
néu trén vé viéc co quan cd thim quyén kiém todn phan ting, giam doanh thu thuc
té ctia du 4n PPP chi c6 thé 13 Kiém toan nha nudec ma khong thé 1a mot chu thé
ndo khéc 1a mot quy dinh bat hop 1y, khdng bao dam sy binh dang gitta Nhanude
vanhadau tu, doanh nghiép dy &n trong mot cdng viée rt quan trong 1axac dinh
va chia sé phén tang, giam doanh thu. Do do, dé dam bao su binh ding thuc su
gila cac chu thé cua hop dong dy an PPP, can sitra doi, bo sung cac quy dinh tai
Piéu 17 Nghi dinh 28 theo hudng moi van dé phat sinh phai duogc giai quyét trén
co s6 hop tac, co sy thong nhat ¥ kién cta ca hai bén. Co quan kiém toan duoc
méi ¢o thé 13 Kiém toan nha nudc, khong nhat thiét phai la kiém toan doc lap,
nhung d6 14 co quan nao thi phai do hai bén thong nhét lya chon chtr khong thé
dé mot minh co quan ky két hop déng du an ty minh quyét dinh nhu trong quy
dinh hién hanh.

- Quy dinh hién hanh vé dau tu hé théng thu phi khong ding ciing c6
thé dugc coi 1a mot vi du nita vé sy ddi xir bat binh déng ctia nha nuge ddi véi
nha dau tu, doanh nghiép dy an. Cuy thé 1a: Tai khoan 7 Piéu 3 Quyét dinh sd
19/2020/QD-TTg ngay 17/6/2020 cua Thu tuéng Chinh phu quy dinh nhu sau:
“7. Nha cung cap dich vu thu phi, dich vu su dung dwong bo (sau day goi it la
nha cung cap dich vy thu phi) la don vi dwoc co quan nha nwdc co tham quyén
lia chon dé dau tw, xdy dwng, cdi tao, quan 1y, vdn hanh, bdo tri hé théng thu
phi dién tir khong ding nham cung cdp dich vu thu phi dich vu sir dung dwong
b¢”. Nhu vy, theo quy dinh nay thi thim quyén lwa chon nha cung cap dich vu
thu phi sir dung duong bd theo hinh thire dién tir khong dirng thudce vé co quan
nha nudc co thAm quyén. Trong khi d6, nha dau tw, doanh nghiép du an 1a mot
bén ctia hop dong du an, co vai tro rt quan trong trong viée xay dung cong trinh
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du 4n lai khong c6 quyén han gi trong van dé nay. Day rd rang 13 mot quy dinh
bat binh dang d6i v6i nha dau tu, doanh nghiép du an.

4. Mt vai kién nghi nhim khic phuc cac han ché ciia phap luit vé hop
dong trong linh vue PPP

Khoan 1 Piéu 170 Luat Ban hanh van ban quy pham phap luat nam 2015
quy dinh: “Co quan, 16 chirc va cong dan c6 quyén dé nghi co quan nha nuoc
c6 tham quyén xemxét dinh chi viéc thi hanh, bai b, sita déi, b6 sung, ban hanh
van ban méi hodc thay thé van ban quy pham phép ludt”.

Can ctr vao quy dinh phap luat ndy, t6i xin c6 mot s6 kién nghi sau day:

Thir nhdt, mic du Luat PPP c¢6 hiéu luc chua lau (hon mdt nam rudi)
nhung thyc té cho thdy da phat sinh nhiéu van dé can phai duoc tiép tuc nghién
clru dé giai quyét. Vi vay, kién nghi Québc hoi can thuc hién hoat dong gidm sat
thuc hién Luat PPP theo quy dinh tai Khoan 2 Piéu 162 Luat Ban hanh vin ban
quy pham phép luat: “nham phét hién nhitng néi dung tréi véi Hién phép, ludt,
vin ban ciia co quan nha nwée cdp trén hodc khéng con phiy hop dé kip thoi dinh
chi viéc thi hanh, sika d6i, b6 sUng hodc bai bé mét phan hodc todn bé vén ban,
dong thoi xir Iy theo tham quyén hodc kién nghi co quan c6 tham quyén xit 1y co
quan, ca nhan da ban hanh van ban trdi phap ludt”.

Thir hai, trong khi chua stra doi, bd sung kip thoi Luat va cdc Nghi dinh,
Théng tu hudéng din, can nghién ctru, soan thao va ban hanh mau hop dong du
an PPP, trong d6 c6 mau hop dong dy an BOT dé 1am co sé cho cac bén ky két
va thyc hién cac loai hop ddng ndy.

Thir ba, miu céc loai hop dong dy an PPP, trong d6 ¢6 mAu hop dong du
an BOT phai do Chinh phu ban hanh theo dung quy dinh cua Luat PPP (Khoan
3 DPiéu 47 Luat PPP) chir khéng thé giao nhiém vu nay cho cac B, co quan
ngang B ban hanh nhu quy dinh tai Piém d Khoan 3 Piéu 93 Nghi dinh
35/2021/Nb- CP.

Thir tu, cac co quan nha nudc, ngay tu bay gio can c6 ké hoach dé cubi
nam 2022, ddu nam 2023, to chiic vige tong két 02 ndm thi hanh Luat PPP, trong
d6 co viéc thi hanh cac quy dinh vé hop dong trong linh vuc nay. Pay 1a co hoi
dé céc doanh nghiép dau tu theo phuong thirc PPP néu céc van dé phét sinh, dong
thoi kién nghi cac giai phap gitp Nha nudc thuc hién hiéu qua phap luat vé hop
déng du an PPP, tao co so phap ly thuan loi dé Nha nuée ta thue hién mot cach
thanh cong ké hoach dau tu céc cong trinh giao théng dudmng bo theo phuong thirc
d6i tac cong tu dd dugc Qudc hoi va Chinh phi chap thun.
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CAU TRUC HOP BONG BOT

CAU TRUC HOP BONG BOT

E\ Théa thuan Hop déng

Hop dong cb déng BOT
cho vay
Hop ddng A Hop déng
_o&M Jniep d __thuchien |
an BO
Hop déng Hop déng

‘X/i?ly dung cung cép




CAU TRUC TAI CHINH DU AN BOT

Bén cho vay (bao 2 e
Jzinh) Co dong

Vén va Goc/lai  Vén C6 tirc "
0% l] CsH oot & .
o | 22 thau eee
x o —— cu e
Chinh phf,I HO trg phi tai chinh C6ng ty dU‘ an \,\aca\'\:i ’
Dong gop clia ) B the, hop s "
nhi Hpm “Dem—2%5 Nha thau VHEBD

VHapp
Dich vu ha
tang

Nguoi st dung
duong bo

NGUYEN TAC TAI CHINH DU’ AN

Tai chinh dy 4n 14 loai hinh tai chinh trong d6 dong doanh thu twong lai dy kién clia mét dau tw
duoc siv dung lam phuong tién dé tra gbc va lai clia khodn ng dugc vay dé cdp tai chinh cho dv

an

CAPEX s N U
Chi phi vén vay (Goc, lai, va phi)

OPEX

VG6n gép NN (céng)

~ Doanh thu van hanh va phan von gop ctia Nha nudc
Von CSH (Tu) i (ngu 6) gop
V6n vay

Xay dung Van hanh
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CAC NHAN TO ANH HUONG
DEN KHA NANG THU XEP VON

VAY CUA CAC DU AN BOT
DUONG BO

CAC NHANTO CHINH

Can c6 mot dong doanh thu 6n dinh, rd rang va cé rat it rli ro, dam
bdo cé lubng tién minh bach, day dd, va thwong yéu cdu mé mot tai
khoan dv trir d0 dé thanh todn cac nghia vu ng khi d&n han

Can c6 bién phap rd rang dé han ché va phong ngtra rii ro

Khong chap nhan rdi ro thay d6i luat phap trong thoi gian hiéu luc
cla hop déng

oM IReiRrelll Bén cho vay can duoc tiép quan dy an trong trwong hop Doanh
N l(Ria e Slsl nghiép Du dn khdng thuc hién dugc nghiia vu clia minh

DAam bao mua b3o hiém cho tat ca céc rui ro trong qua trinh xdy dung
va van hanh du an
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KINH NGHIEM QUOC TE

Southern Tagalog Arterial Road (STAR)

* Van hanh va bdo dudng + hop déng BOT

— Van hanh va bao dudng tuyén dudng thu phi do DPWH xay dung tir
Santo Tomas, Batangas, dén Lipa City (Giai doan )

— Chp vbn, xay dung, van hanh va bao dudng dudng thu phi tir Lipa City
dén Batangas City (Giai doan II). Bao gdm viéc xay dung cac tram thu
phi, tram dirng nghi, dich vu, va trung tam O&M

* Hop ddng ky ndm 1998
* Gid tri hap ddng khodng USS65.7 triéu

[[[[[[[[[[[[[[
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Southern Tagalog Arterial Road (STAR)

DPWH

)
|
|

Haop
dong PPP

I
v

O&M tuyén

City dén
Batangas

Development
Corporation

STAR Infrastructure

1

Cép von

Nhugng quyén
va O&M

v

dudng tur Santo
Tomas-Lipas City
BOT doan ttr Lipa

xay dung

’—o

NguGi ding

oM

STAR Tollway
Corporation

I

FOOTER GOES HERE
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Southern Tagalog Arterial Road (STAR)
; E:ﬂ;“ STAR Infrastructure P1.5bn loan "
W—‘ Development e ] Bén cho vay
Corporation Mot phan (DBP)
doanh thu '
GOp von chu s@ thu phi
hitu cho phan A
chi phi O&M ;
S * " Doanh E
X an Equity TAR Tolway | thu thu !
Co dong Corporation phi
¥
Phi
Ngugi dung
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Southern Tagalog Arterial Road (STAR) — KET QUA

» Giai doan |
— Xay dwng hoan thanh 5/6/2000
— SIDC bat dau )&M tir thang 1/2001

— TRB cép phép thu phi tlr 31/7/2001. SIDC bat dau van hanh
thwong mai giai doan 1 ttr 1/8/2001

» Giai doan Il

— SIDC khong thé thu xép dworc tai chinh dé bat dau xay dung
dén tan thang 8/2006

- Gia thép :
+ Nang lwc cta khu vire cong trong viéc xay dwng dwong dan
+ Nang lyc tai chinh ctia c6 dong khéng di manh

— Anh hwéng déen ;oén‘tu%én cao toc: Do sw cham tré nay, Chinh,
phu ciing phai kéo dai thoi gian xa[))/ dung tuyén duo’ngrnm Giai
doan 1 cua dw an STAR va Calamba dén doan Santo
cua tuyén cao toéc South Luzon Expressway (SLEX).

omas

FOOTER GOES HERE
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TOA PAM - TIM KIEM PHUONG THUC HQP TAC CONG - TU HIEU QUA
TRONG CAC DU AN XAY DUNG VA VAN HANH PUONG CAO TOC THEO MO
HINH BOT TAl VIET NAM

Bai tham luan caa EuroCham “Tim kiém phuong thirc Hop tac Cong Tu hiéu qua trong céc
du &n x&y dung — Van hanh- Chuyén giao (BOT) dé thiic day dau tu phat trién ha tang giao

théng — Thuc tién tai Viet Nam va kinh nghiém québc té”

(Ha N6i 21 Thang Sau 2022)

*kkkk*k

Kinh thwa Tién si Vii Tién Loc, Cha tich Trung Tam trong tai Québc té Viét Nam (VIAC)
Kinh thwra 6ng/ba [*] - dai dién Co quan phat trién quéc té caa Hoa Ky (USAID)

Kinh thua [*] - dai diénuy ban PPP, Lién doan Thuong mai va Cong nghiép Viét Nam (VCCI)
Thua céc quy vi

HOm nay toi rat vinh du duoc thay mat Hiép héi Doanh nghiép Chau Au tai Viét Nam
(EuroCham) véi hon 1200 thanh vién hoat dong trong 18 Tiéu ban nganh nghé tai Viét Nam
Xin giri t6i hoi nghi o1 chdo trén trong va vinh du dwoc chia s¢ quan diém caa EuroCham vé
hinh thirc Hop téc Cong Tu (PPP) trong viéc phét trién ha tang giao thong ciing nhu thuc tién

ciia Chau Au trong mang hoat dong nay.

Nhan day, cho phép toi dé cap mot chit téi quan hé hai chiéu giira Viét Nam va EU trong thoi
gian gan ddy. Trong 10 nim qua, thwong mai hai chiéu gitraViét Nam va EU d3 tang gan 3 lan
tir mirc 17,6 ty USD nam 2010 1én 55,3 ty USD niam 2020, trong d6 kim ngach xuat khau dat
40 ty USD (14,2%) nhap khau dat 15,3 ty USD (chiém 5,8%). Dac biét 1a tir khi EVFTA ¢
hiéu luc vao ngay 1/8/2020, quan hé thuong mai va dau tu giita Viét Nam va Chau Au di co
nhitng buéc dich chuyén tich cuc. Ngay ca trong thoi gian COVID-19, EVFTA van hoan thanh
nhitng ky vong caa minh. V& phia Viét Nam, xuat khiu ting 14% vao nam 2021, dat 45,8 ty
USD. Trong khi d6, xut khau cia chau Au sang Viét Nam ting 16% vao nim 2021, dat 17,9
ty USD. V& déu tu, sé du an cip mai, von ding ky cap méi sau mot naim COVID c6 giam, tuy
nhién, tinh dén thang 11 nim 2021, 27 qubc gia thanh vién EU da dau tu hon 22 ty USD vao
2.242 dy 4n (ting hon 164 du &n so Véi thoi diém nay nim ngoai). Mot sd nudc EU ¢6 vén
FDI trong 11 thang ddu ndm 2021 cao hon ca nim 2020 bao gom Ha Lan (ting 25,42%), Dan
Mach (239,51%), Thuy Dién (62,62%), Cong hoa Ireland (trén 234,80%) va Bi (284,22%).

Piéu ndy cho thiy cac nha dau tu EU dang dat niém tin vao Viét Nam véi sy bao ho tét hon
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théng qua cam két EVFTA. Dy béo 1a dong vén FDI tir EU vao Viét Nam trong trung va dai
han S8 tiang dang ké véi nhidu dy &n cht lugng cao, c6 giatri Ién, bao gdm ca nhitng du &n ha
tang. Xu hudng dau tu cua cac nudc EU 1a khdng dan trai, chi yéu tap trung vao cac linh vuc
dich vu, ning lwgng sach, cdng nghiép hd tro, ché bién thire pham, ndng nghiép céng nghé cao,
dugc pham, dic biét 1a co so ha tang giao théng 1a nhitng linh vyc toan phtl hop véi cha truong

thu hut dau tu vao Viét Nam duéi hinh thirc hop tac cong tu.

Ngay tai Chau Au, hinh thirc Hop téc Cong-Tu rat phd bién nham da dang hdangudn von, khai
théc tir ca khu vure cdng va khu vire tu nhan dé cung cap hang héa va dich vu do khu vyc cong
cung cip thong thudng, dong thoi giam bt céc rang busc ngan sach eo hep dbi vai chi tiéu
cdng. Ké tir nhitng nam 1990, 1 749 dy &n PPP voi tong tri gia 336 ty euro da hoan tat cap von
tai chinh. Hau hét cac hinh thire PPP da dugc thuc hién trong linh vurc giao thong van tai, trong
d6 nam 2016 chiém mot phan ba tong vén dau tu cta ca nam, vuot ca linh vuc y té va gido
duc?.

Tuy nhién, ching téi nhan thiy rang ngay tai chau Au, mic di cac hinh thirc PPP ¢6 tiém ning
thuc hién chinh sach nhanh hon va dam bao céc tiéu chuan tt hon, cac du an dugc kiém toédn
cho thay khdng phai luc nao ciing duoc quan ly hiéu qua va mang lai gia tri dong tién twong
xtng. Céc loi ich tiém ning cua PPP thuong khong dat dugc, vi ching bi tri hodn, ting chi phi
va duoc sir dung qué mic, dan dén chi tiéu khdng hiéu qua 1,5ty EUR, trong d6 c6 0,4 ty EUR
quy ciia EU. Piéu nay ciing do thiéu cac phan tich day du, cac phuong phap tiép can chién lugc
dbi véi viéc sir dung PPP va cac khudn khé thé ché va phép ly. Véi viéc chi co mot sb qudc
gia thanh vién co kinh nghiém va chuyén mén dugc cing cb trong viéc thuc hién céc du én
PPP thanh cong, c6 nhiéu rai ro la c&c hinh thac PPP s3 khong déng gop ¢ mire d6 mong doi
nham thue hién phan 16n hon cac ngudn von caa EU théng qua cac du &n két hop bao gdm ca
PPP2.

Vi bé day kinh nghiém trong linh vuc hop tac cong tu trong viéc xdy dung cac cdng trinh ha
tang, va dac biét 1a ha ting giao thdng, ky vong cia cac nha dau tu chau Au tai Viét Nam la
khé 16n. Trong chuyén cong tac tai Chau Au vao thang [*] nim 2021, chiing t6i dwoc nhiéu

nha du tu 1on tiép can vatim hiéu vé hinh thirc dau tu nay tai Vit Nam. Cy thé 1a...[*]...

! https://op.europa.eu/webpub/eca/special-reports/ppp-9-2018/en/

2 Special Report 9/2018: Public Private Partnerships in the EU (europa.eu)
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Tai Viét Nam nhu cau dau tu binh quan du bao dén nim 2030 wéc khoang 30 ty USDS. Phét
trién hé thdng co s& ha tang toan dién 1a mat trong nhitng trong tAm cua Viét Nam dé phuc vu
muc tiéu phét trién bén viing va tang cuong tinh canh tranh cia dat nuéc theo hudng dong b,
hién dai dap tng yéu ciu phét trién kinh té - x& hoi. Tuy nhién nguon vén dau tu tir ngan séch
nha nudc han ché 1a thach thac kha niang ddp ang nhu ciu dau tu. Trong diéu kién dé, cha
truong cua Viét Nam 1a huy dong téi da ngudn luc cho dau tu co s ha tang théng qua chinh
séch x&hoi hoa dau tu vai mot trong nhitng kénh cha yéu 1a hinh thirc PPP 1& hoan toan hop |y
va dang khuyén khich. Thanh cdng ciiamd hinh PPP trong ca du an co s¢ ha tang can gan lién
v6i hoat dong xay dung vatrién khai hé théng chinh séch, phép luat vé PPP cia Viét Nam, tao
duoc hanh lang phép ly vitng chic cho c&c hoat dong dau tu du &n co sé ha tang theo hinh thic
PPP.

Thi truong PPP Viét Nam dang ¢ giai doan dau cua sy phét trién, véi co ché, céac yéu té noi
ham caia nén kinh té con chira dyng nhiéu rai ro, thi trudng von trong nudc con yéu kém, khd
tiép can duoc thi truong von qubc té.. . Dic biét chua co dinh hudng, chién lugc dai han, théng
nhét, 15 rang dé thuc hién chuong trinh PPP va PPP trong CSHT. Trong khi du an PPP ¢6 dic
tht phic tap, voi nhiéu mbi quan hé rang budc gitta Nha nuée va nha dau tu, viéc trién khai
thue hién du &n ¢ nhiéu rai ro. Vi chua cé dinh huéng, ké hoach rd rang nén nhitng du an tét
nhét van chua duoc wu tién lya chon, ngudn luc chua duoc quan tam bb tri cho viéc lap du én,
tham gia dau tu, nhan sy van chi yéu 1a kiém nhiém, chuy@n mén han ché. Hé théng phép |y
vé PPP chua day du, chdng chéo giira nhiéu phép luat khéc nhau, ndi dung phép luat véi nhirng
quy dinh thién vé& du an dau tu cdng hodc dau tu tu nhan thuan tay, chua dam bao hai hoa voi
quy trinh thuc hién du an PPP. Vai tro ciia nha nudce va tu nhan khong dugc xac dinh rd rang
hoic thiéu cac quy dinh vé quyén, trach nhiém va nghia vu cia c&c bén. Céc chinh sach, quy
dinh cu thé vé wu dii dau tu, CTDT, lya chon nha dau tu, hop dong du an... va quan ly khai
thac van hanh con nhiéu han ché dan dén méi truong dau tu chua hap dan, c&c du an PPP chua

dat dugc hiéu qua nhu mong mudn®.

EuroCham hoan nghénh céc nd lyc gan day cua Viét Nam trong viéc ban hanh cac quy dinh vé
PPP cu thé la Luat vé hop tac cong tu sb 64/2020/QH14, Nghi dinh 35/2021/ND-CP huéng

3 https://moc.gov.vn/tl/tin-tuc/66326/chinh-sach-dau-tu-doi-tac-cong-tu-ppp-trong-phat-trien-co-

so-ha-tang-viet-nam.aspx

4 https://moc.gov.vn/tl/tin-tuc/66326/chinh-sach-dau-tu-doi-tac-cong-tu-ppp-trong-phat-trien-co-

so-ha-tang-viet-nam.aspx
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https://moc.gov.vn/tl/tin-tuc/66326/chinh-sach-dau-tu-doi-tac-cong-tu-ppp-trong-phat-trien-co-so-ha-tang-viet-nam.aspx

dan thi hanh Luat HTCT vaNghi dinh 28/2021/ND-CP vé co ché quan |y tai chinh trong cé&c
du &n PPP. Céc vin ban nay da nang cao dugc tinh nhat quan va cai thién dugc cac diéu kién

dau tu.

Tuy nhién, ching tdi nhan thdy c6 mot sb van dé can luu ¥ ¢ thé gy ra anh huong tiéu cuc

dén viéc cap von tir nudc ngodi va sy phét trién caa cac dy an co so ha tang 16n tai Vit Nam®.

o Vin dé vé dambao vé dat vatai sin gan lién véi dat: Hién nay Luat dat dai cam viéc
thé chap dat dai va tai san gan lién vai dat dé dam bao cho bén vay nuroc ngoai => bén
nudc ngoai khéng ddm cho vay vi ko ¢6 bao dam.

e Ngogi Hoi: (hién Ludt PPP chi méi dia ra cam két bao |anh chuyén doi thanh do la
30% doanh thu bang dong VN cho cac dir dn PPP doi Véi c&c dir &n ma phé duyét chui
Truwong dau tw thuéc tham quyén cia Quoc hdi hodc thi fieéng- hién vin duwoc coi 1a
qua it)

e Quy bu dap tai chinh, dambao doanh thu va chia sé rui ro.- Hién thiéu cdc huéng dan
hién hanh lién quan téi quy Bir ddap tai chinh.

e Ludr diéu chinh— Hién Lugt PPP yéu cau hop dong PPP phdi duge diéu chinh béi lugt
phap Viét Nam— tao ra uncertainty cho nha dau tw nwéc ngodi trong khi cac lugdt khac
nhu Bé ludt dan sy cho phép chon phap ludgt nudc ngoai.

e Thoi han thu xép tai chinh — qua ngean: 18 thang ké tir khi ky két hop dong dir dn (doi
V6i dir &n do QH hodc thi reéng, hodc 12 théng doi véi dir &n khac)

e  Chap thudn chuyén nhiwrong von — Hién chira c6 quy dinh cu thé vé viéc tham dinh doi
VGi co quan nha nwéc khi approve viéc chuyén nhwong von=> c6 thé gay tré ngai cho
nha dau tw .

e Quyén cham dut va thanh toan khi cham diit hop dong: Ludt PPP gidi han cdc trirong
hop dwoc cham dirt hwjp dong PPP triréc han chi trong mét so trieong hop ma khdng
quy dinh r6 rang muke dé durpc linh hogt cia cac bén ky két hop dong.

e Quyeén can thiép (step in rights) —Ludt PPP ciing logi bé quyén can thiép va tiép quan
di &n ciia bén cho vay trong trieong hop Vi pham dire quy dinh trong tai liéu cdp véon
du &n (tréi voi cdac quy dinh truoc).

o Sira doi hop dong — Ludt PPP khéng quy dinh ré cdc bén cé duwoc tw do théa thugn cac
nguyén nhan khéc dé dwoc phép sira doi hop dong hay khong, va duwoc thuec hién nhue

thé nao.

Chung téi c6 cac khuyén nghi nhu sau:

5 Sach trang — trang 85



> Ban hanh cac huéng dan ré rang cho Luat PPP va dua cac quy dinh hién hanh [én mot tiéu
chuin québc té nham gia ting sy hip dan caa cac du &n PPP Viét Nam ddi vé6i cac nha dau
tu nudc Ngoal.

> Tao ramodt khudn khd rd rang va nhat quén cho cé&c dyu an PPP dé huong loi tir VGF, céc
dam bao vé doanh thu ti thiéu va céc bién phép chiasé rii ro.

> Tiép tuc 1am tinh gon céac chinh sach va huéng dan lién quan dén céc du an PPP, bao gom
thue hién céc quy dinh tap trung vao céc yéu td cha yéu nhu 1a kha ning huy dong va giai
ngan ciia nguon vn va céac bién phép hd tro tin dung.

> Th nghiém nhirng quy dinh ndy trén c&c dy an thyc té.

V6i nhitng dé xuat trén, EuroCham tin twéng rang Viét Nam s3 c6 mot khung phép 1y can bing

vathiét thuc dé quy dinh céc van dé quan trong trong cé&c du an ha tang s3 1am ting tinh hap

dan cia céc du an PPP ddi véi nha dau tu nuoc ngoai dac biét 1a cac nha dau tu dén tir Chau

Au.

Cam on quy vi di lang nghe.
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Overview — Vietnam infrastructuredevelopment

* Vietnam’s infrastructure needs. US$25 billion to US$30
billion per year, which is greater than the government’s
financing capacity about US$15 billion to US$18 billion per
year (around 7% of GDP)

« Strengths— Substantial need and international focuson
infrastructure and stable gover nment

« Challenges— Delay and lack of gover nment guaranteeand
support

Project framework: PPP vs. Investment Law

+ Vietnam has struggled for yearsto find theright path to attract private
investment for infrastructure development

+ Criticsof theold BOT regime

* Thepilot PPPregime (Decision 71/2010) — unclear and conflicted

+ Merger of BOT and PPPregimes (Decree 15/2015) - excessively
burdensome of FSpreparation and lack of capacity for running a
competitive tender

+  Amendment of PPPregulation (Decree 63/2018) — no improvement

*  New PPPLaw with effect from 1 January 2021 (and how about thenew
Investment Law)

6/29/2022



Project framework: matter of policy or choice

e |nvestment L aw

u

Public-Private Partnership in different forms, including
BOT, BTO and BOO.

In BOT, project to be transferred to Government upon
term expiry.

Availability of project documents between State
authorities and sponsors, project company or lenders
which are not available in IPP project (e.g. PPP Contract,
GGU, FCR, direct agreements (MOIT A&C, offtake A&C
etc.), MOJLega Opinion)

Entittement to particular incentives, government
guarantees and protections prescribed under the PPP Law
and LOI

Allocation of risks between sponsors and State authorities
through project documents under PPP laws (e.g. Official
Letter 1604)

Investor selection— stricter requirement on bidding

Potentially  longer  project  development  process,
particularly due to negotiation and finalization of project
contracts

Project term: normally 20 to 25 years (for BOT power
projects)

u]

Investors build, own and operate project during
investment term. Upon expiry of investment term, unless
extended, project will beliquidated.

Entitlement to investment incentives and protections
under the laws on investment

Investor selection — more room for direct appointment,
athough auction and bidding requiredin several cases

Project term: normally 50 years

Project development process

IR |nvestment Law

]

Step 1: Inclusion of the project into national sector
development plan

Step 2: Preparation and evaluation of the pre-
feasibility study report; investment policy approval
Step 3: Preparation, evaluation of the feasibility
study report, and approval of the project

Step 4: Selection of investor (except for projects
applying high technology or new technology where
this step will take place before Step 3)

Step 5: Establishment of the PPP project enterprise
and entering into the PPP project contract

Step 6: The project company to obtain necessary
licensesfor construction

Step 7: Commencement of construction

u]

Step 1: Formulation, inclusion of the project into
national sector development plan

Step 2: Investment policy approval
Step 3: Selection of the investor of the project

Step 4: Investor to obtain investment registration
certificate (“I RC”) to register the project and
enterpriseregistration certificate (“ERC”) for
establishment of the project company

Step 5: The project company to obtain necessary
licensesfor construction

Step 6: Commencement of construction

6/29/2022



I nvestor selection process

I |nvestment L aw

o Opening bidding 8] Auction of land useright (“LUR™)
. PR Competent authority issues investment policy approval and ded
With prequlflanIDn n case .the total number of form of investor selection. Competent authority —selects inve
interested investors is six or more following laws on land
Without pre-qudification =] Investor selection following laws on bidding
Q Competitive negotiation . Applicable when the LUR auction is not satisfied

In case of no more than three investors qualifying for
projects requiring innovative solutions to shorten following laws on bidding

progress, save energy and protect theenvironment a Direct appointment

Projectsfor application of high technology

0 Direct gppointment investor (Art. 29.3 of LOI)

Projects requiring the insurance of national defense and + Direct appointment in certain cases which are not subject to  au

or bidding (Art. 29.4 of LOI)
a Competitive selection process

security or State secret protection

Projectsrequiring a replacement of investor to ensure
continuity of the project

project
0 Selection of investor in special cases where the three types : In case there are two investors or more submitting valid applical
above cannot be applied competent authority issues investment policy approval since the
. . - . receiving first investor’s application and assigns competent auth
Requires approval from the Prime Minister regarding to chooseto apply bidding laws for investor selection

the plan of sdlection of investor

Competent authority issues investment policy approval and deq
form of investor selection. Competent authority —selects inve

Same procedure as LUR auction and investor selection folloy

Projectsfor application of new technology laws on bidding but only one investor registered and quali
Provincial People’s Committee issues decision on acceptancy

Investment policy approval together with approval on investo

Key governmental approvals

Decision on inclusion into power master plan
Investment Policy Approval

Approval on project

Approval on investor selection result

ERC

Land lease decision and Land |ease agreement
Construction permit

Approval on EIAR

Electricity operation license

0O OO 0O 0O 0O 0O OO0 O

Prime Minister’s approval on specific forms of Government guarantee (if
any)

6/29/2022



I nvestment incentives (1)

0 Corporate incometax (“CIT”):

10% CIT rate for 15 years and may be extended up to 30 years subject to
Prime Minister’s approval if the project is considered as a large scale or high
technology or especially encouraged project

Exemption for the first 4 years and a 50% reduction in the subsequent 9 years
a  Import tax:

Exemption of import duty for the items imported to form fixed assets of the
project company

Exemption of import duty for domestically unavailable materias, supplies
and semi-finished products for production of the project for the period of 5
years from the commencement of the production (operation) period

O Landrenta:
Exemption or reduction of land rent for part of or the whole leaseterm

O Quick depreciation and increased deductible expenses when calculating taxable
income

9

I nvestment incentives (2)

O Special incentives
Subject to Prime Minister’s decision
Granted to investment projects in sectors subject to special investment
incentives which have investment capital of VND 30,000 billion or above and
disburse at least VND 10,000 hillion within 3 years from the issuance of IRC
or Investment Policy Approva

O Special incentives — longer term of enjoying incentives ( not more than 1.5

timestheterm of enjoying general incentives)
CIT rate of 5% to 10% for up to 22.5 years from the year of generating
revenues, extendable for up to 15 years
Up to 19 years of CIT exemption and reduction, including CIT exemption for
up to 6 years, and reduction of 50% of the payable CIT in the following 13
years
Land rent: Subject to the project's location, power projects could be exempt
from land rent for a period ranging from 4.5 to 22.5 years but not exceeding the
project investment period
v | - I
10
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Project contracts

O PPP project contract

O Government guarantee

0 Offtake agreement

0 Land lease agreement

O Supply agreement

0 MOJ Lega Opinion (Decree51)

0 Direct agreements with lenders (Authorised State
Body A& C; Land A& C; OfftakeA& C)

11

Government guarantee: general protection

O Investment guarantees under the PPP Law:

 Right to accessto land, land use rights and use other public
assets

* Provision of public services and access to public
infrastructure (prioritized in case of shortage or
restrictions)

* Right to mortgage asset and the right to commercially
operate infrastructure works or facility

1 EMAAE |

12
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Government guarantee: authority and scope

O Granted to:
PPP projects approved by the Nationa Assembly and the Prime
Minister (Article 81.1 of PPP Law)
Important PPP projects of infrastructure development (Article 11.2 of
LOI and Article 3 of Decree 31)

0 Coverage of government guarantee:

» Availahility of foreign currency to convert VND revenue capped at 30%
(for international financing)

» Performance of obligations of Vietnam counterparties under PPP project
contract and offtake agreement? - other forms of Government guarantee
or State protection under LOI (Article 3.2(b) of Decree 31)

13

Government guarantee: change in law protection

O PPP project contract to set out:

 Definition of Change in Law: “change in master plan,
policy and laws affecting the performance of contract”

» Basis and document verifying revenue decrease suffered by
the PPP project company due to Unfavorable Change in
Law

* Agreement on amendment to the PPP project contract,
application of sharing the revenue increase/decrease
mechanism

* Other rights and obligations

14
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Government guarantee: new form onrevenue

O Revenuerisk sharing:
 Sharing in case of revenue increase applies if:
* Tariff and operational term have been adjusted
* Revenue increase has been audited by the State Audit
+ Sharing in case of revenue decrease applies if:
* Project isinvested in form of BOT, BTO or BOO
» A Changein Law occurs

 Tariff and operational term have been adjusted but
project revenue remains below 75% of revenue

* Revenue decrease has been audited by the State Audit

15

Offtake agreement: risk allocation

Q Pricing regulation and market competition

0 Mandatory pricing formula vs. negotiation and
practice of pass-through and bankability

a Minimum take liability (in case fuel supply
cost)

0 Changeinlaw

- VI IILIAIF

16
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MOJ Legal Opinion

Q

MOJwill issue alegal opinion to the sponsors, the project company and the
lenders with the basic contents as follows:

- Conditions, situation and assumptionsin order to clarify purposes and
scope of the legal opinion

- Opinion on legal capacities of Vietnamese counterparties being State
agencies

- Opinion on authorized power of Viethamese counterparties being State
agencies

+ Opinion on compliance with Vietnamese law in terms of negotiation,
execution and issuance of relevant documents

-+ Purpose of using the legal opinion and providing the legal opinion for
other related stakeholders

«  Other contents (as the case may be)

17

Governinglaw

= e | ivemeriw

Vietnamese law O Foreignlaw or international investment practice
With respect to issues not governed by if at least one party is

Vietnamese law, parties can agree specificaly
under PPP project contract provided not
contravene against principles of Vietnamese law: + (i) an enterprise having more than 50% of

subject to negotiation with MOJ and competent its charter capital held by foreign investor,
authorities so that the PPP project contract:

(i) aforeign investor,

(iii) an enterprise having more than 50% of
Sets out specific regime for concepts of

foreign laws under the PPP project contract
(such as liquidated damages, indemnities,
trust, onshore/offshore security agent, gross

its charter capital held by by an enterprise
of (ii) or by a foreign investor and an
enterpriseof (ii)

negligence, assignment, etc.), OR O Choice of foreign law or internationa
Refers to foreign law governing certain investment practices not contravene against
concepts adopted Viethamese law

18 (viililalr

18

6/29/2022



Disputeresolution

I |nvestment L aw

0 Vietnamese court or Vietnamese arbitration (e.9. VIAC) 0 Vietnamese court or Vietnamese arbitration, unless
in case of dispuites amongst: otherwise agreed upon under contracts or treaties of
Competent athority, the agency signing the project which Vietnam is a member, in case of disputes amongst

contract, and local investor or project company - i
established by such local investor; competent authoritiesand foreign investors

Local investors; or 0 Vietnamese court, Vietnamese arbitration (e.g. VIAC),
foreign/international  arbitration body or ad-hoc
arbitration tribunal established in accordance with the

Local investors or PPP project company established
by such local investors and Vietnamese economic

organizations agreement of the disputing parties in case of disputes
O Vietnamese arbitration or the Vietnamese court, unless amongst investors of which one is either foreign investor
otherwise agreed upon under contracts or treaties of or an enterpriseunder Article 23.1 of LOI (i.e. 50% FIE)

which Vietnam is a member, in case of disputes amongst . . _—
competent authorities, contracting authorities and foreign [} Y|ananes§court or Vietnamese arbitration (e.g. VIAC)
investors or PPP project company established by foreign incase of disputes amongst:

Investors Local investorsand foreign invested enterprises; or

0 Vietnamese court, Vietnamese arbitration (e.g. VIAC),

foreign/international  arbitration body or ad-hoc + Local investors, foreign invested enterprises and
arbitration tribunal established in accordance with the Vietnam investment competent authority
agreement of the disputing parties in case of disputes

amongst:

Investors having at least one foreign investor; or

Investor or PPP project company established by
such investor and foreign organisation or

individual
EANFEFErers 2 |
19
Capitalisation
Q Minimum amount of capital isVNDZL1.5 trillion
O Theequity ratio must be at least 15% of the total investment capital (exclusive of
any State capital)
O For any consortium of investors: Lead investor must hold at least 30% of equity
capital; each member at least 15% of equity capital
O Subordinated shareholder loan could be considered as “equity” for the cal culation of
the equity ratio — not supported by Ministry of Finance
O Thechangeininvestment capital could require the amendment of the PPP Project
Contract
O Foreign loans would need to be registered with the State Bank of Vietnam pursuant
to foreign exchange regulations
LT L .
20
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L and mortgage

O PPP project company is permitted to mortgage land use right
and/or assets attached to land subject to form of land
acquisition:

Lease land with upfront payment for the entire lease term;
Lease land exempted with land rental payment; or

Lease land with annual land rental payment

O Land useright and/or assets attached to land must be
mortgaged at local banks, including branches of foreign banks
in Vietnam

21

Lenders’ step-inrights

O Lender exercise step-in right in the following cases where:

The sponsors or the project company fail to perform their
obligations under the PPP Project Contract triggering
termination right by Vietnam Side

Financing documents are recognized by PPP regulations and
project contracts

O Availability of direct agreements entered into between the
lenders and competent State authorities and other relevant
counterparties regulating the lenders’ step-in rights (e.g. State
Body A& C, Land A& C, OfftakeA& C)

viilLialr

22
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Termination payment

O Early termination:
- Extended force majeure events

« For purpose of national interest, defence and security; and protection of
State secrets

« PPP project company insolvent
« Unremedied event of default by a party

- Hardship (substantial change of circumstances under Civil Code)

O The PPP project contract must include the formula or methodology to
determine the payment amount in cases of early termination

23
Risk allocation ruling: power sector and other sectors
0 Governing Law: BOT Company shall carry out itsoperationsin Vietnam in accordance with the Vietnamese laws. In the event
of adisputearising out of the interpretation and application of the BOT Contract, foreign law may be applied
Prevailing language: English
Tax incentives:
Tax exemption on loan interest payment
CIT: exemption in 4 years, 5% tax rate for 9 subsequent years and 10% tax rate for the remaining term of the BOT
Contract
Import duty: Tax exemption for import of materials, supplies and compatible equipment which could not be
manufactured domesticaly, or which are manufactured domestically but without meeting the requirementson
compatibility and quality
Mortgage of land use right and assets attached to land: through onshore security agent
Taiff: denominatedin USD, payment inVND
Non-governmental Force Majeure Events (affecting Vietnam Side) resulting in early termination: Government purchases
power plant and makes Termination Payment
o GGU:
Term of GGU: Full term of BOT Contract, 15 years for PPA of gasto power project
Guaranteed obligations: MOIT under BOT Contract, payment obligation of EVN under PPA, EVN’s obligations
indirectly guaranteed through BOT Contract
Convertibility into USD for 30% of the VND revenue of the project after deductingVND expenditures
24
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| ntroduction about VILAF

‘ 'UVF.RAN‘KFD The . YO‘P RANKED
N ((;7[':;;; ‘ I I«"‘ “ IFLR o Cumbes @\ AF has  been consistently
- 4 AL 1w @ Asia-Pacific g - .
-, 20,21 < .-.'“0 = e, 20 1 o® ranked as the 1 tier law firm by
VILAF ASIA PACIFIC TOFTRTh]/IER VILAE Legal 500, Chambers and Partners,
TOP TIER IFLR 1000, ALB and Asialaw,
02 among others, in most of maor
areas of practice
IFLR : Banking & Finance
AWARDS 2020 /" OUTSTANDING '
APAC re
) Capital Markets
ASTA-PACIFIC 2020 WINNER
Corporate/M&A

JAPAN

o
i

Projects & Energy

N VIS 200 9 AWARDS 7020 Real Property
S WINNER

Dispute Resolution

U
= el
25
) . . .
VILAF’s credentialson project, infrastructureand energy
The firm stands out in the market in its offerings for
" R g X “Deep knowledge, equitable and effective lawyers”
power/energy and infrastructure sectors. Key practice
partners of the firm have been consistently ranked by Asial.aw, Energy & Natural Resources
peers and independent legal directories as top tier ) )
practitionersin their respective aress. lz;f’“des t n:ely remt;r?saBgn: ha§ a ggod knowledge of
= VILAF was honored to be part of Vietnam’s first et awregarding projects
BOT power project in 2002 and had the opportunity Legal 500, Projectsand Energy
to participate as the counsel for either sponsors or ) o
lenders in other subsequent BOT power projects in “[VILAF] are very innovative in the development
Vietham processes and problem-solving.”s
= Our lawyers have represented power and energy International Financial Law Review 1000 (IFLR 1000),
. . Project Development
clients across the value chain. We leverage on our
industry knowledge, expertise, and relationships that “VILAF is among the best local law firms for project
have been built from our lawyers’ close involvement finance deals.”
and dedication in the power, energy policy and law “They have in-depth knowledge of Vietnam's political
making over thelast decade. culture and legal development, assessing risks and
= We have counseled domestic and foreign project developing solutions. VILAF had a challenge and an
developers and lenders in most power and renewable impressive marathon to assist us in time. They proved to
energy projects in Vietnam including many of the usthat they have deep and outstandinglegal knowledge.”
“first” to have been donein Vietnam. Chambers Asia Pacific, Projects, Infrastructure &
Energy Department
26 V1L AF
26
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VILAF’s project, infrastructureand energy accolades

TOP RANKED

Weare ranked top tier for Infrastructure & Energy Projects Q Dt A £ = :, IFLR IIE““J
acrossthe major legd directories: ., 022 & =, 202 1000 500
[FLR I [FLR IFLR
AWARDS 2022 AWARDS 2021 AWARDS 2020
ASIA APAC APAC “‘"ﬁ”‘“‘"‘/_J
Winner |
| winner | WINNER WINNER Asia-Pacific
207?
Vietnam Law Firm of the Year 2022, 2021 and 2020 (last three consecutive
years) VILAF Bond Deal of the Year 2019 for

Vietnam Law Firm of the Year

Tier 1- Energy and Infrastructure, Project Development

Project Finance Deal of the Year 2002 for Phu My 2.2 BOT Gas-fired Project
Project Finance Deal of the Year 2016 for Vinh Tan 1 BOT Coal-fired Power

Project

APAC Refinancing Deal of the Y ear 2019 for Mong Duong 2 BOT Coal-

fired Power Project

APAC Coal-fired Power Project of the Year 2018 for Nghi Son 2 BOT

Coal-fired Power Project

APAC PetrochemicalsDeal of the Year 2018 for the Financing of Long

Son Petrochemical Complex
VILIL|ALF

[T
LAV TS 2018
X:HM[R

Project FinanceDeal of theYear 2016 for Vinh Tan 1

Mong Duong 2 BOT Coal-fired
Power Project

ALBD
SEASIE
| LAW AwaNDS 2021 |
WINNER /

BOT Coal-fired Power Project

Project FinanceDeal of the Year 2019 for Nghi Son 2

BOT Coal-fired Power Project

Project FinanceDeal of theYear 2020 for Van Phong 1

BOT Coal-fired Power Project
Project FinanceDeal of the Year 2022 for Vung Ang22?

PHONG TRAN, FOUNDING PARTNER (1)

Phong Tran

Founding Partner

T: +84 913531288
1 E: phong@vilaf.com.vn

With 27 years’ broad experience in law practice,
Phong has represented numerous international
sponsors and lenders in relation to foreign
invested projectsin oil & gas, power, chemical,
automobile,  aircraft, seaport, highway,
tdecommunication, insurance, real estate
development, retail and distribution, and
consumer goods industries. He is reputable in
advising international businesses and banks on
corporate restructuring and financing, share
subscriptions, mergers and  acquisitions
transactions, ECA and syndicated financing,
asset financing, and project financing in
Vietnam. Phong is recommended asa top-

tier lawyer in the banking & finance and capital
market practice (Legal 500, IFLR 1000 and Asia
Law) and the M&A practice (Legal 500,
Chambers Asiaand ALB Asia).

VILILIAIF

Phong has been recognised as a market leader by
IFLR 1000 in banking & finance, corporate and
infrastructure & energy. Who’s Who Lega
recognised him as an expert in Energy and
Aviation sectors and IFLR ranked him Phong as an
AsiaBest Lawyer in three successive years of 2019,
2020 and 2021 (Vietnam top 4 lawyers). Legal 500
honoured him in the Legal 500 Asia Pecific Hall of

Fame, among top 7 foreign and Vietnamese °

lawyers in this dite lawyer group for Vietnam.
Phong is listed in the Vietnam’s top 100 lawyers
list of Asia Business Law Journal and ranked in
ALB Asias Top 15 M&A Lawyers 2021.

Phong is a highly regarded attorney for his

admirable capacity to provide practical solutions .

that well suit the clients' needs. The Legal 500,
2021 edition, commented “Creative and deep
experienced team led by the founding partner, Mr.
Tran Tuan Phong, providing excellent advice from
various angles to see the possible solutions to
difficult subjects in the projects and energy sector
in Vietnam, especially at the juncture of deicate
development of various energy projects in the
country”.

Phong is highly rated by market commentators,
who say he is “profound and versatile knowledge;
high ethics” (IFLR 1000 2022 Edition) and widely
recognised as “a specialist in infrastructure and
power project financing and acquisitions.”
(Chambers and Partners2022 Edition)

Experience in Power/Energy Projects

Advising a Japanese investor in relation to the

development of the Quang Ninh LNG to

Power Project;

«  Assisting a Japanese investor in relation to the

development of Omon Il Gas Fired Power

Project in Vietnam;

Advising an US investor in relation to Son My

Terminal and Son My 2 BOT LNG to power

projects in Binh Thuan, Vietnam;

*« Advising Tokyo Gas in reation to
development of LNG terminal and power
project in Nhon Trach, Vietnam;

«  Assisting the consortium of potential investors
in relation to the bidding for the CaNaLNG to
Power Projectin Ninh Thuan, Vietnam;

« Advising international lenders in the financing
of Phu My 2.2. BOT gas-fired power project
as the first successful project of non-recourse
project financing in Vietnam in2001; 28
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Experience in Power/Energy Projects(cont.)

PHONG TRAN, FOUNDING PARTNER (2)

Advising Long Son Petrochemicals in relation to
its financing via an US$3.2 hillion syndicated loan
to develop its Long Son Petrochemicals Complex
inBaRia— Vung Tau, with financia closein201&
Advising AES-VCM Mong Duong Holdings

B.V. in relation to the international bond and
commercial loan refinancing of Mong Duong 2
2x600 MW Coal Fired Power Plant ona BOT basis
in Vietnam in2019; *
Advising Sumitomo Corporation in Van Phong 1
coal-fired power BOT project funded by JBIC,
NEXI and commercial banks with  successful
financial closein 2019; .
Advising as Vietnamese joint counse for financial
close of Vung Ang 2 coal-fired power BOT Project
funded by JBIC, KEXIM, NEXI and commercial
banks in2021;

Advising ACWA Power in Nam Dinh 1 coal-
fired power BOT project;

Advising Marubeni Corporation (Japan) and
KEPCO (Koreg) in Nghi Son 2 coal-fired powey
BOT project funded by JBIC, KEXIM and
commercia banks with successful financial close
in2018; M

L AF

Advising CSG (China) in Vinh Tan 1 power .
BOT project with financial closein 2015;
Advising Chevron in their gas pipeline project
for Block 52 and Block B;

Assisting Premier Oil in relation to their gas
transportation; .

Assisting Shell inits Vietnam downstream
projects;

Advising Marubeni Corporation in relation to
its transfer of 10% of equity capital in the BOT
Company in Nghi Son 2 BOT Power Project to
Tohoku Electric Power;

Advising an US Corporation in relation to its
entire equity interest in the Mong Duong 2
BOT power project in Vietnamtoa consortium
led by a US-based investor;

Advising Scatec Solar in relation to their series

of investment in solar power projects in Binh .
Thuan, Tay Ninh and Binh Phuoc; and the
floating solar project in Dong Nali, Vietnam;
Assisting Scatec Solar in relation to its
acquisition of four wind projectsin Vietnam;
Advising BIM Renewable Energy inrelation
toitswind project in Ninh Thuan;

Advising Bangkok Bank in relation to the
financing of Sunseap Solar Project in Ninh
Thuan, Vietnam:

Assisting De Rg Group in relation to its
potential acquisition of a solar power project in
Quang Tri, Vietnam;

Advising UK investor in development of Ke
Gaoffshorewind power project;

Assisting a Canadian Renewable Energy Inc. in
relation to the due diligence of a 200MW solar
power project in Ninh Thuan, Vietnam;
Advising Super Energy in reation to its
investment in some wind farm projects in
Vietnam;

Assisting a Japanese renewable energy
developer in relation to its potential investment
in asolar project in Binh Nguyen, Quang Ngai,
Vietnam;

Assisting a Thai energy corporation in relation
to its investment in the Vinh Chau Wind Power
Project;

Advising many other energy project developers
on their potential renewable energy projects
which include DPPA advice such as Marubeni
Corporation, ACWA Power, Sumitomo
Corporation, etc.;

Advising Marubeni Corporation in relation to
its potential investment in rooftop solar in
Vietnam;

Advising Sumitomo Corporation in relation to
its potential investment in rooftop 2pdar in

29
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PHONG TRAN, FOUNDING PARTNER (3)

Experience in Power/Energy Projects (cont.)

* Advising an US Energy in rdation to its
investment in some solar projects in the form
of joint venture with loca company in
Vietnam;

* Advising Kexim in relation to the conduct of
the feasibility study for the Metro 5-2
project;

+ Advising Tan Tao Group (Vietnam) in Kien
Luong 1 power BOO project;

+ Advising CLP as the joint venture of One
Energy in the development, financing and
operation of Vinh Tan 3 power project;

«  Advising EGATI in acquisition of
PetroVietnam’s power project;

*  Advising J-Power in development of biomass
power project and PPP framework/viability
gap funding in Vietnam; and

¢ Advising IFC in Wartsila BOT Power
Project.

Publications

*  Project Finance 2019 Vietnam on Chambers
and Partners in2018

«  Contribution to “Vietnam's Strict FDI Rules
Prevent Bank Rescues™ published by IFLR in
May 2017

Contribution  to  “Lawyers’  Handbook™
published by Vietnam Bar Federation and
JCA in2017

“Global M&A Series - Viethnan M&A
Handbook™ published by Clifford Chance in
2015

“Asia Pacific Insolvency Guide - Vietnam
Chapter” published by Clifford Chance in
2013

“Cross-border Financing 2013” published by
IFLRin 2013

“Foreign Investment Guides” published by
the Ministry of Planning and Investment
published in 2009

“Vietnam’s WTO commitments to shape the
legal framework for FDI" in 20 Years of
Foreign  Investment Reviewing  and
Looking 1987-2007 of the Ministry of
Planning and Investment published in 2006
“Vietnam Investment and Legal Guide
Book” published by VILAF and Clifford
Chance since 2005 with annual edition

“Vietnam's Economic Liberalization and
Outreach: Legal Reform” on Law and
Business Review of the Americas published
in 2003

“Taking Security in Vietnam” published by
IFLR in June 2003

Professional Membership

*  Member of the Standing Committee, Member
of the National Bar Council of the Vietnam
Bar Federation

«  Chairman of the Committee on International
Relations, Vietnam Bar Federation

+ Chairman for the first term, Member of
Management Board of Vietnam Business
Lawyer Club (VBLC), Vienam Bar
Federation

*  Member of international organisations and
professional associations such as Asia Pecific
Loan Market Associaion (APLMA),
America Chamber of Commerce in Vietnam
(AmCham), International Bar Association
(IBA)

* Co-Head of the Infrastructure Group of
Vietnam Business Forum (led by World
Bank, IFC and foreign commercial chambers
in Vietnam in dialog with the Vietnamese
government)

Education

*  LL.M, with distinction - Tulane University
(US), 2002, Fulbright Scholarship

¢ LL.B-Hanoi Law University, 1995

Language

*  Vietnamese, English
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